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The Court of Appeal of England has re- 
cently decided a very interesting question in 
the law of negligence—Englehart v. Farraut, 
1Q. B. 240. The defendant employed a 
man to drive his cart with instructions not to 
jeave it, and a boy, who had nothing to do with 
the driving, to go in the cart and deliver 
parcels to the defendant’s customers. The 
driver left the cart, with the boy in it, and 
went into a house. While the driver was ab- 
gent the boy drove on, and came into col- 
lision with the plaintiff’s carriage. The 
plaintiff sued the defendant for the damage 
caused by the collision; and the court held, 
on appeal, that there is no rule of law that 
will prevent a master being liable for negli- 
gence of his servant, in consequence of which 
athird person is given opportunity to com- 
nit a wrongful or negligent act immediately 
producing the damage complained of ; that it 
is in each case a question of fact whether the 
original negligence was an effective cause of 
the damage; and that in this case the negli- 
gence of the driver in leaving the cart was 
the effective cause of the damage, and the 
defendant was liable. 





The doctrine that where a municipal cor- 
poration is wholly void ab initio, as being 
created without warrant of law, it can create 
no debts, does not apply to the case of an ir- 
regularly organized corporation, which has 
obtained, by compliance with a general law 
authorizing the formation of municipal cor- 
porations, an organization valid as against 
everybody except the State acting by direct 
proceedings. Sach an _ organization is 
merely voidable, and, if the State refrains 
from acting until after debts are cre- 
ated, the obligations are not destroyed by a 
dissolution of the corporation, but they de- 
Volve upon the new corporation which suc- 
ceeds by operation of law to the property and 
improvements of its predecessor, though the 
hew corporation, includes less territory than 
the old. This is the substance of the decis- 
1on of the Supreme Court of the United States 
in the recent case of Shapleigh v. City of 
San Angelo. The conclusion of the court is 
in harmony with previous cases. In Brough- 





ton v. Pensacola, 93 U. S. 266, it was held 
that where a new form is given to an old 
municipal corporation, or such a corporation 
is reorganized under a new charter, taking, 
in its new organization, the place of the old 
one, embracing substantially the same cor- 
porators and thesame territory, it will be pre- 
sumed that the legislature intended a contin- 
ued existence of the same corporation, al- 
though different powers are presumed under 
the new charter, and different officers admin- 
ister its affairs; and, in the absence of ex- 
press provision for their payment otherwise, 
it will also be presumed in such case that the 
legislature intended that the liabilities as well 
as the right of property of the corporation in 
its old form should accompany the corpora- 
tion in its reorganization. Soa change in 
the charter of a municipal corporation, in 
whole or part, by an amendment of its pro- 
visions, or the substitution of a new charter 
in place of the old one, should not be deemed, 
in the absence of express legislative declara- 
tion otherwise, to affect the identity of the 
corporation, or to relieve it from its previous 
liabilities. Mt. Pleasant v. Beckwith, 100 
U. S. 520. 

In Mobile v. Watson, 116 U. S. 289, 6 
S. C. Rep. 398, it was held that when a 
municipal corporation with fixed boundaries 
is dissolved by law, and a new corporation is 
created by the legislature for the same gen- 
eral purposes, but with new boundaries, em- 
bracing less territory, but containing sub- 
stantially the same population, the great mass 
of the taxable property, and the corporate 
property of the old corporation which passes 
without consideration and for the same uses, 
the debts of the old corporation fail upon the 
new as its legal successor; and that powers 
of taxation to pay them which it had at the 
time of their creation, and which entered into 
the contracts, also survive, and pass into the 
new corporation. There are other cases de- 
claring the same views. See 1 Dill. Mun. 
Corp. (4th Ed.) § 172. 








NOTES OF RECENT DECISIONS. 


Evipence — CriminaL Practice — JupG- 
MENT IN Civit Action.—In State v. Bradneck, 
37 Atl. Rep. 492, decided by the Supreme 
Court of Errors of Connecticut, it was held 
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that the judgment for defendant, in an action 
by a husband against his wife for divorce for 
adultery, is not admissible in a prosecution 
of the husband for neglecting to support his 
wife, in which he sets up as an excuse, and 
offers evidence to show, the same acts of 
adultery alleged in the divorce suit. The 
court said they thought it clear ‘‘that in ad- 
mitting this evidence the court below erred. 
That criminal sentences are not evidence in 
civil issues has been often held, the reason 
being that the parties to a criminal prosecu- 
tion and those in a civil suit are necessarily 
different, and the objects and results of the 
two proceedings are equally diverse. See 
Betts v. New Hartford, 25 Conn. 185; 
Whart. Ev. 777. So the converse of this 
rule, namely, that a judgment in a civil ac- 
tion is not admissible in a subsequent crimi- 
nal prosecution, is equally true. Thus, for 
example, a judgment recovered against a de- 
faulting tax collector and his sureties, in a 
civil action at the suit of the county, was 
held not competent evidence against them in 
a prosecution on the criminal side after- 
wards instituted for the default. Britton v. 
State, 77 Ala. 202. So, in Riker v. Hooper, 
35 Vt. 457, a former judgment in a civil ac- 
tion was held not conclusive in a penal action 
between the same parties, though the same 
question was litigated in both actions, be- 
cause the measure of proof is different in the 
two actions. The only case upon which the 
State relied, in argument before us, as hold- 
ing a different doctrine, is that of Dorrell v. 
State, 83 Ind. 357. This was a prosecution 
for the unlawful removal of a fence from 
land; and it was there considered that a 
judgment in a former civil action between the 
defendant and the prosecuting witness, ren- 
dered before the commission of the alleged 
trespass, whereby the disputed boundary 
line between their respective lands was de- 
fined and settled, was admissible in evidence. 
But the court here also recognized the gen- 
eral rule that civil judgments are not admis- 
sible in criminal prosecutions, but decided as 
it did because it thought that the establish- 
ment of the boundary line was one of the 
‘‘legal consequences’’ of the judgment, to 
prove which, as well as the fact of its rendi- 
tion, a judgment is always admissible, even 
against strangers. The error to which we 
have referred, in admitting the evidence in 











question, was not relieved by what the court 
stated to the jury, to the effect that such 
evidence was not conclusive, but merited 
serious consideration. As was held by this 
court in Town of Bethlehem v. Town of 
Watertown, 51 Conn. 494: ‘*A judgment is 
conclusive or is nothing. If not conclusive, 
there is ne rule by which courts can measure 
and determine its effect.’’ 





CriminaL Law—Homicipe—SEL#-DEFENSE 
—Dvty To Retreat.—In People v. Lewis, 
48 Pac. Rep. 1088, decided by the Supreme 
Court of California, it was held that a person 
attacked in his own house is not necessarily 
obliged to retreat in order to justify killing 
his assailant. The following is from the 
opinion reversing a judgment of conviction 
of manslaughter : 


Upon the law of self-defense, the court instructed 
the jury as follows: “The defendant is not necessarily 
justified because he actually believed that he was in 
imminent danger. When the danger is only appar- 
ent; and not actual and real, the real question is: 
Would a reasonable man, under all the circumstances, 
be justified in such belief? Ifso, the defendaut will 
be so justified. If this was defendant’s position, it 
was his right to repel the aggression, and fully pro- 
tect himself from such apparent danger. If he could 
have withdrawn from the danger, it was his duty to 
retreat. Between his duty to flee and his right to 
kill, he must fly, or, as the books have it, must retreat 
to the wall. But by thisis not meant that a party 
must always fly, or even attempt flight. The circum- 
stances of the attack may be such, the weapon with 
which he is menaced of such a character, that retreat 
might well increase his peril. By ‘retreating to the 
wall’ is only meant that the party must avail himself 
of any apparent and reasonable avenues of escape by 
which his danger might be averted and the necessity 
of slaying his assailant avoided. Ifthe attack is of 
such a nature, the weapon of such a character, that 
to attempt aretreat might increase the danger, the 
party need retreat no further.” 


But, whatever diversity of opinion may be found in 
the books upon the general proposition of the duty of 
retreat, the right to stand one’s ground when assailed 
in one’s own home or upon one’s own premises Was 
never seriously questioned, even by the common-law 
writers. Thus, in East’s Pleas of the Crown, page 
271, it issaid: “A man may repel force by force it 
defense of his person, habitation, or property against 
one who manifestly intends or endeavors, by violence 
or surprise, to commit a known felony, such as mur 
der, rape, robbery, arson, burglary, and the like, 
upon either. In these cases he is not ovliged tore 
treat, but may pursue his adversary until he has se 
cured himself from all danger.’’ Likewise, in Foster’s 
Crown Law, chapter 3, p. 273, it is said: ‘In case of 
justifiable self-defense, the injured party may repel 
force with force in defense of his person, habitation, 
or property against one who manifestly intendeth and 
endeavoreth, with violence or surprise, to commit 
known felony upon either. In these cases he is not 
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obliged to retreat, but may pursue his adversary till 
he findeth himself out of the danger, and if, in a conflict 
between them, he happeneth to kill, such killing is 
justifiable.” In Wharton’s American Law of Homicide, 
Philadelphia, 1855, at page 233, the author quotes from 
1 Hale, P. C. 486: ‘In such a case, A, whether he be 
a householder or a lodger, being in his own house, 
need not fly as far as he can, as in other cases of se 
defendendo, for he has the protection of his house to 
excuse him from flying, as that would be to give up 
the protection of his house to his adversary by his 
flight.” Russell on Crimes (volume 1, ch. 3, sec. 2) 
enunciates the same rule, while Wharton (10th ed. 
sec. 502) thus declares: ‘*When a person is attacked 
in his own house, he need retreat no further. Here 
he stands at bay, and may turn on and kill his assail- 
ant,if this be apparently necessary to save his own 
life. Noris he bound to escape from his house in 
order to avoid the assailant. In this sense, and in 
this sense alone, are we to understand the maxim that 
every man’s house is his castle. An assailed person— 
so we may paraphrase the maxim—is not bound to re- 
treat out of his house to avoid violence, even though 
aretreat may be safely made.’”? The supreme court 
of this State, in People v. Payne, 8 Cal. 341, recog- 
nized the rule, and, without further quotation from 
authorities, it is sufficient to refer to the cases of 
Beard v. U. S., 150 U. S. 550, 15 Sup. Ct. Rep. 962; 
State v. Cushing (Wash.), 45 Pac. Rep. 145; Willis v. 
State, 48 Neb. 102, 61 N. W. Rep. 254, and State v. 
O’Brien (Mont.), 43 Pac. Rep. 1091, where a multi- 
tude of authorities will be found collated. 





CorPoRATIONS — PARTNERSHIP WITH INDI- 
vipuaALS—ILLEGALITY.—The Court of Civil 
Appeals of Texas decides in Sabine Tram 
Co. v. Bancroft, 40 S. W. Rep. 837, that a 
corporation organized under the laws of 
Texas cannot enter into partnership with in- 
dividuals ; that Rev. St. 1895, art. 651, subd. 
7, empowering corporations to enter into con- 
tracts essential to transaction of their au- 
thorized business, does not confer the right 
to enter into a contract of partnership; that 
a corporation cannot sue for breach of an il- 
legal contract of partnership between it and 
individuals to recover as damages the proba- 
ble profits which would have accrued had the 
partnership been continued until the time 
fixed for its termination; and that where de- 
fendants entered into a contract of partner- 
ship with a corporation for manufacture and 
sale of logs, defendants to furnish and oper- 
ate a sawmill and the corporation to furnish 
the logs, the -corporation could not recover, 
on defendant’s refusal to receive the logs and 
Operate the mill, since the entire contract was 
Vitiated by the illegality of the partnership. 
The court says in part: 

The general rule is well established that a corpora- 
tion cannot enter into partnership with other corpo- 


rations or individuals. Whittenton Mills v. Upton, 10 
Gray, 582; Railroad Co. v. Smith, 76 Ala. 572; Davis v. 











Railroad Co., 181 Mass. 259; 1 Mor. Priv. Corp. § 421; 
6 Thomp. Corp. §§ 5838, 6026; Hirschl, Corp. pp. 113, 
114. In the Whittenton Mills-Upton Case the Su- 
preme Court of Massachusetts says: “There is one 
obvious and important distinction between such a 
society as this charter creates and that of a partner- 
ship. An act ofthe corporation, done either by di- 
rect vote or by agents authorized for the purpose, is 
the manifestation of the collected will of the society. 
No member of the corporation, as such, can bind the 
society. Ina partnership each member binds the so- 
ciety as a principal. If, then, this corporation may 
enter into partnership with an individual, there 
would be two principals, the legal person and the nat- 
ural person, each having, within the scope of the so- 
ciety’s business, full authority to manage its concerns, 
including even the disposition ofits property.’”? In 
Massachusetts, as in Texas, it was provided that the 
directors should have the management and control of 
the affairs of the corporation, and tre court proceeds: 
“Tt is plain that the provisions of this section cannot 
be carried into effect where a partnership exists. The 
partner may manage and conduct the business of the 
corporation and bind it by its acts. In so doing he 
does not act as an officer or agent of the corporation 
by authority received from it, but as a principal in a 
society in which all are equals, and each capable of 
binding the society by the act of its individual will.” 
A corperation bas no more powers than are granted 
expressly or by implication from its charter, which is 
dependent upon the law of the State authorizing the 


| creation of corporations, and prescribing their 


powers, duties, and liabilities. To permit corpo- 
rations to enter into contracts which would prac- 
tieally destroy their identity, and create other 
managers and agents for them than those pro- 
vided by law, would be contrary to publie policy, and 
subvergive of the laws of their creation. The law au- 
thorizing the organization of corporations in Texas 
details the objects for which they may be created, 
gives the limit of their duration, makes a specific 
grant of their powers, and prescribes their duties, 
naming the officers through and by whom they shall 
be controlled and governed, and provides that no cor- 
poration “shall employ its stock, means, assets or 
other property, directly or indirectly, for any other 
purpose whatever than to accomplish the legitimate 
objects of its creation.”” There is no provision in the 
statute that would give a corporation the authority to 
hide itself in a partnership, obscure its identity, shift 
its responsibilities, place its management in the hands 
of persons foreign to the law of its creation, and crip- 
ple its power to perform the duties incumbent upon 
it. It is true that in prescribing the powers of corpo- 
rations, in subdivision 7, art. 651, Rev. St. 1895, the 
power is given ‘“‘to enter into any obligation or con- 
tract essential to the transaction of its authorized 
business,” but that power does not confer the right 
to enter into contracts contrary to public policy and 
inconsistent with the object of the creation of the cor- 
poration. The contracts into which it may enter are 
those “essential to the transaction of its authorized 
business.”? Not all contracts that may advance its in- 
terests, or add to its prosperity or wealth,—for con- 
tracts entirely foreign to the end of its creation might 
accomplish those things,—but to enter into all con- 
tracts necessary to carry on the business and further 
the enterprise for which it was chartered, by the 
means and machinery provided by the law ofits ex- 
istence. As said inan English case (East Anglian 
Rys. Co. v. Eastern Counties Ry. Co.,11 C. B. 811), 
and cited with approval by the Supreme Court of the 
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United States: ‘‘What additional power do they ac- 
quire from the fact that the undertaking may in some 
way benefit their line? Whatever be the object or 
prospect of success, they are still but a corporation 
for the purpose of making and maintaining the East- 
ern Counties Railway; and, if they cannot embark in 
new trades because they have only alimited au- 
thority, for the same reason they can do nothing not 
authorized by their act and not within the scope of 
their authority.”” Thomas v. Railroad Co., 101 U.S. 
82. We conclude that the partnership formed be- 
tween appellant and appellees was unauthorized by 
the statute, and contrary to public policy, and, while 
those parts of the contract which have been executed 
should be enforced between the parties, no enforce- 
ment of the unexecuted part of it can be properly de- 
manded. Parish v. Wheeler, 22 N. Y. 494; Thomas v. 
Railroad Co., above cited. The suit, in this case, 
does not relate to any matters that arose between the 
parties before the dissolution of the illegal partner- 
ship, but the cause of action is the probable profits 
that would have accrued to appellant had the part- 
nership been continued. The suit is to recover dam- 
ages for non-performance of a contract unauthorized 
by law and obnoxious to public policy. The damages 
claimed arose from a failure to further prosecute an 
illegal enterprise. The law does not wield its power 
to prevent persons or corporations from withdrawing 
from illegal combinations, but rather encourages re- 
pentance and reform, even though at a late hour. 
When the illegal contract has ended by the acts of 
either party to it, future consequences resulting from 
the infraction will not subject the party to a suit for 
damages, but the parties will only be held responsible 
for those parts of the contract already executed. ‘‘The 
test whether a demand connected with an illegal 
transaction is capable of being enforced at law is 
whether the plaintiff requires the aid of the illegal 
transaction to establish his case.’? Swan v. Scott, 11 
Serg. & R. 155, cited by Thomp. Corp. § 6024. Apply- 
ing this test to appellant’s case, it must necessarily 
fall through, because it is based entirely upon the 
illegal contract of partnership. 








EFFECT UPON GENERAL CREDITORS 
OF DEEDS OR MORTGAGES WITH- 
HELD FROM RECORD. 


What right has a general and subsequent 
creditor to attack mortgages or deeds of his 
debtor withheld from record, and which was 
executed before the debt was created? The 
writer proposes to examine the cases upon 
this question, but limits the inquiry to those 
instances where no statute defines the right 
of suchacreditor. So, too, does he limit the 
examination to those cases where no statute 
was involved, declaring that the deed or 
mortgage should not take effect until re- 
corded. Such cases have no place in this 
inquiry. And he further limits the inquiry 
to general creditors of the debtor, by which 
is meant those at least who have no specific 
liens on the lands or chattels mortgaged or 





executed, placed thereon or given therefor 
subsequent tothe date of the mortgage or con- 
veyance withheld. The inquiry will, however, 
embrace subsequent judgment creditors who 
have acquired a lien on the land. Itmustbe 
borne in mind that, as between the mortgagor 
and mortgagee, or a grantor and grantee, a 
mortgage or deed is valid, though never re- 
corded ; and we are aware of no statute which 
declares an unrecorded deed or mortgage in- 
valid as between the parties toit. How does 
such a mortgage or deed affect subsequent 
general creditors of the mortgagor or grantor, 
where no statute declares it shall be void as 
to them unless recorded? That is the ques- 
tion for examination. It is quite evident that 
this question may be materially affected by 
several factors entering intoit. One of these 
is, was there an understanding or agreement be- 
tween the mortgagee and mortgagor, or grantor 
and grantee, that the mortgage or deed should 
be withheld from record; and what was the 
object of withholding it, a lawful or an un- 
lawful one? Another is, did the general 
creditor extend to the mortgagor or grantor 
credit before he knew of the execution of the 
mortgage or deed? A still further question, 
did the creditor, after he had secured his 
judgment, change bis position? For instance, 
by purchasing the property under an execu- 
tion issued thereon? Whether or not the 
debts were bona fide is not a question for 
inquiry in this article; for it is assumed that 
all claims have a valuable consideration for 
their creation, and that no part of them is 
fictitious. , In Indiana, a statute provided 
that ‘‘every conveyance or mortgage of lands, 
or any interest thereon, shall be recorded in 
the recorder’s office of the county where such 
lands shall be situated ; and every conveyance 
or mortgage not so recorded in forty-five days 
from the execution thereof, shall be fraudulent 
and void as against any subsequent purchaser, 
lessee or mortgagee in good faith and fora 
valuable consideration.’’! Suit was brought 
to foreclose a mortgage against the plant of 8 
lumber company, and its assignee resisted the 
foreclosure. He set up as a defense that the 
mortgage was given for a pre-existing debt at 
the time when the company was greatly in- 
debted to creditors others than the mortgagee; 
that at that time it had a good credit; that 
its indebtedness would soon mature, and it 


1R. S. 1881, Sec. 2981. 
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expected to renew it; that it represented to 
the mortgagee if the mortgage was recorded 
the effect would be to destroy its credit, pre- 
yent it obtaining an extension of the time for 
the payment of its then existing indebtedness, 
and also prevent it from making further pur- 
chase of material; that it was then insolvent; 
that it was necessary to secure such extension 
and to make such purchase in order to carry 
on its business; that it did secure such ex- 
tensions and purchase other goods upon the 
belief that its plant was unincumbered, and 
that the mortgagee expressly entered into an 
agreement to withhold the mortgage for the 
purpose of enabling it to obtain an extension 
of its indebtedness and making further pur- 
chases. There was no charge that the mort- 
gagee knew at the time he took the mortgage 
and entered into the agreement to withhold it 
from the record that the lumber company was 
insolvent ; nor was there any charge that the 
mortgage was withheld for the purpose of de- 
frauding the then existing creditors or those 
contracting with the company thereafter. It 
was also charged that the mortgagee knew 
that the several mercantile companies of the 
country would report the condition of the 
lumber company as it appeared of record, and 
that if the mortgage was placed of record, 
that fact would be so reported, and prevent 
the lumber company securing an extension of 
its debt or making further purchases. The 
mortgage was recorded two days after the 
company made an assignment for the benefit 
of its creditors. In passing upon the ques- 
tions involved in the case, the court held chat 
as the creditors represented by the assignee 
were neither ‘‘subsequent purchasers or mort- 
gagees’’ they did not come ‘‘within the classes 
against whom the instrument is, by statute, 
declared to be fraudulent and void.’’ and that 
it could not ‘‘extend the terms of the statute 
$0 as to include general creditors in the 
classes of persons against whom unrecorded 
mortgages are to be deemed, as an inference 
of law, fraudulent and void, for that would be 
legislation.’’ The court declared ‘‘that in the 
absence of express fraud, the mere failure to 
record the mortgage within the time fixed in 
the recording act will not, as against the 
creditors of the mortgagee, either prior or 
subsequent, render it invalid.”” The court 


then proceeds ‘to determine whether the 
failure to record the mortgage will, when 








taken in connection with the agreement to 
withhold the same from record, and the other 
facts stated in the answer, make such a show- 
ing of fraud as to either invalidate the mort- 
gage or postpone its lien to the claims of some 
of the creditors represented by the assignee,”’ 
and, after stating that the question of fraud 
in that State is made ‘‘a question of fact,’’ 
reaches the conclusion that the answer was 
insufficient, for the reason that it did not aver 
that the mortgage was executed or kept of 
record ‘with intent to defraud existing or 
subsequent creditors,’’ and for the furtber 
reason that it was not shown that when the 
mortgage was executed the lumber company 
was insolvent, or that the mortgagee knew of 
its insolvency. The court considered that the 
facts narrated above were only badges of 
fraud. ‘‘We are satisfied,’’ said the court, 
‘‘that the arrangement for the withholding of 
a mortgage from record is not of itself suffi- 
cient to justify a court in holding, as a matter 
of law, such mortgage fraudulent and void as 
to creditors, either existing or subsequent; 
but that it is a badge of fraud to be considered 
with all the other facts and circumstances 
surrounding the transaction in determining 
whether or not there was, in fact, a fraudu- 
lent intent.’’? 

But there are other cases where the court 
is not controlled by a statute requiring fraud 
to be found as a question of fact, and when 
a fraudulent intention on the part of the 
vendor or vendee, or mortgagor or mortgagee, 
is not essential. In Kentucky, there is anin- 
stance of this kind,’ and so, too, in North 
Carolina. In a Maryland case, it was held 
that a party cannot be permitted to take a 
bill of sale or mortgage of chattels from 
another for his own security, leave the mort- 
gagee in possession, and ostensibly the 
owner, and at his request, and to keep the 
public from knowledge of its existence, with- 
hold it from record for an indefinite period, 

2 Hutchinson v. First National Bank, 133 Ind. 271, 30 
N. E. Rep. 952. The court cited, as supporting the 
language quoted, Folsom vy. Clemence, 111 Mass. 273, 
and Stewart v. Hopkins, 30 Ohio St. 502. The case of 
Adams v. Curtis, 187 Ind. 175, 36 N. E. Rep. 1095, is 
not one so much of a wife permitting her husband to 
hold the title to her real estate and contracting debts 
on faith of such ownership, as it is that he was the 
actual owner and not she. 

8 Hildeburn v. Brown, 17 B. Mon. 779. In this case, 
however, the mortgage had to be recorded to be valid 


as against purchasers or creditors. 
4 Hafner vy. Irwin, 1 Ired. L. 490. 











renewing it periodically, and then receive the 
benefit of it by placing the last renewal upon 
record, to the prejudice of others, whom the 
possession and ostensible ownership of that 
very property by the mortgagor have induced 
to confide in him. The mortgage was de- 
clared void.® A case has been decided in the 
Supreme Court of the United States which is 
a step further than the first case cited in this 
article. There the mortgagee not only con- 
cealed the fact that he had taken the mort- 
gage, but he actively represented that the 
debtor was worthy of credit; and parties re- 
lying thereon loaned him large sums of 
money. The court was careful to say that 
the law favored the vigilant creditor, and 
‘that the mere failure to record a mortgage 
is not a ground for setting it aside for the 
benefit of subsequent creditors who have ac- 
quired no specific lien on the property de- 
scribed in the mortgage. But where a mort- 
gagee, knowing that his mortgagor is insolv- 
ent, for the purpose of giving him a fictitious 
credit, actively conceals the mortgage which 
covers the mortgagor’s entire estate, and 
withholds it from the record, and while so 
concealing it represents the mortgagor as 
having a large estate and unlimited credit, 
and by these means others are induced to 
give credit to the mortgagor, who fails and is 
unable to pay the debts thus contracted, the 
mortgage will be declared fraudulent and 
void at common law, whether the motive of 
the mortgagee be gain to himself or advantage 
to bis mortgagor.’’"® Another case we call 
attention to presents still another question. 
A husband made a deed of land directly to 
his wife. The deed bore date March 23, 
1857, but was not filed for record until De- 
cember 2, of the same year. On the 21st of 
the following January, he, professing to act 
for his wife, sold the land to a third person. 
The creditors of the husband, who contracted 
debts with him before the deed was recorded, 
attached the unpaid part of the purchase money 
in the hands of the vendee, and between him 
and the wife a contest arose on the question 
which bad the better right to the proceeds of 
the sale. The court, in delivering its opinion, 
said: ‘‘There is another aspect to the case 
not at all favorable to the wife. It is that 
she withheld the deed of her husband from 


5 Gill v. Griffith, 2 Md. Ch. 270. 
6 Bennerhassett vy. Sherman, 105 U- S. 100. 





record until December 2, 1857. In asking 
that a deed void at law should be sustained 
in equity, she is met with the fact that she 
asserted no right under it, in fact concealed 
its existence until after her husband had con- 
tracted the debts against which she now seekg 
to set it up. There appears to have been no 
abandonment of possession by the husband, 
Even if the deed was delivered on the day of 
its date, the suppineness of the wife gave to 
the husband a false credit, and equity will 
not aid her at the expense of those who have 
been misled by her laches.’’? 

In a New Jersey decision, the court stated 
the case as follows, and laid down the rule it 
considered the proper one in such instances: 
“The defendant’s case must stand or fall 
upon the bare fact that complainant’s cashier, 
having a mortgage given to himself to secure 
himself for endorsing the maker’s note to be 
discounted by the complainant, and so, in 
effect, given to secure the complainant 
directly, refrained, at the request of the 
maker, to place it on record until after the 
maker had become indebted to another per- 
son, such other indebtedness not being in the 
mind of either at the making of the mortgage, 
and the cashier having no knowledge or sus- 
picion of the maker’s solvency. In order to 
postpone such a mortgage to one executed 
and recorded subsequent to its record, itis 
necessary to hold the mortgage itself void as 
against such subsequent mortgage creditor. 
In order to do that, it is necessary to find 
that the mortgagee was guilty of what is 
known as actual fraud as distinguished from 
constructive fraud; for it is well-settled that 
a Conveyance or mortgage made or given for 
full and valuable consideration, can only be 
impeached by another creditor on the ground 
of actual fraud, in which the grantee or mort 
gagee has himself participated.’”’ In this 
case one Jones, president of a bank, borrowed 
money from his bank, and one Dunham, bis 
brother-in-law and cashier of the bank, took 
a mortgage from him to secure the payment 
of the note for the money borrowed. This 
mortgage was left off the record and com 
cealed for eleven years. In the meantime 
the complainant, Dunham and three others 





7 Coates v. Gerlach, 44 Pa. St. 43. The three follow 
ing cases may be regarded as taking an extreme view 
.of the subject: Smith v. Craft, 17 Fed. Rep. 7% 
Stockgrowers’ Bank v. Newton, 13 Colo. 245, 22 Pat 
Rep. 444; Root v. Harl, 62 Mich. 420,29 N. W. Rep. % 
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became surety on Jones’ bond.as guardian of 
one Stryker. There was an agreement be- 
tween Jones and Dunham that the mortgage 
should not be placed on record, because it 
would injure Jones’ credit. The note was 
repeatedly renewed or extended. Jones tes- 
tified that Dunham ‘‘was not to place the mort- 
gage ou record without notice to me,’’ and 
that the knowledge of its existence was to re- 
main between him and me—we were to say 
nothing about it;’’ that neither himself nor, 
as far as he knew, Dunham ever told any one 
of its existence. He further testified that ‘‘I 
suggested to Dunham that as I was president 
of the bank, it would, perhaps, injure my 
credit.’ The reason assigned for requiring 
notice to be given of an intention to record 
the mortgage, was to enable Jones to make 
other arrangements; and it was stated at the 
time that he executed the mortgage he was 
doubtful of his solvency, although his credit 
was good; and that during the time the 
mortgage was withheld from record Jones 
told no one whatever, and intimated to no 
one that he was unable to pay all he owed. 
The mortgage was upheld. One of the 
things noticeable in the decisions is, that no 
difference is made between the concealment 
of a deed and the concealment of a mortgage, 
or the withholding of them from record.’ 
Thus, where a grantor had four hundred 
thousand dollars worth of property, besides 
the tract in dispute, and ten months before 
his failure he conveyed the tract of land to 
his wife, who did not record the deed until 
the day before her husband, the grantor, 
failed, it was held that the transaction was 
valid, no intention to defraud anyone having 
been shown.’ So where a husband having 
little other property than that conveyed, con- 
veyed a tract of land to his wife two years 
before it was recorded, and no intention to 
defraud was shown, it was held that there 
was no fraud, although the creditors of the 
husband knew nothing of the conveyance, 
she not having induced them to trust him." 


§Flemington National Bank y. Jones, 50 N. J. Eq. 
244, 24 Atl, Rep. 928; aflirmed 27 Atl. Rep. 636. 

%In the,same line see the strong case of Day v. 
Goodbar, 69 Miss. 687,12 South. Rep. 30, criticising 
Hilliard vy. Cagle, 46 Miss. 309. 

0 Blanks v. Klein, 53 Fed. Rep. 436,2 U. S. App. 
68,3 C. C. A. 585. 

"Nadal vy. Britton, 112 N. Car. 180, 16 S. E. Rep. 914; 
Lemert Vv. McKibben, 91 Iowa, 345, 59 N. W. Rep. 
207; Allender y. State (Iowa), 70 N. W. Rep. 115; 








So where a husband conveyed land to his 
wife, and she did not record the deed until 
after a third person purchased a judgment 
against the husband, the purchaser relying 
upon his seeming ownership of the land, it 
was held tbat she could claim the land as 
against the purchaser of the judgment.! 
Ignorance on the part of the grantee of the 
law requiring a deed to be recorded, is no 
excuse, if he resides in the State where the 
land lies. ‘Thus, where a wife failed to record 
the deed her husband made her, he, as soon 
as the conveyance was made, having entered 
upon a hazardous business, it was held that 
she could not set up her ignorance of the law 
as an excuse for not recording the deed.” 
But where a creditor, residing in the State 
where the land did not lie, took a deed as a 
mortgage to seeure his claim against the 
grantor, it was held that he might show his 
ignorance of the law of that State requiring a 
deed to be recorded, and such ignorance was 
sufficient to rebut any presumption of a fraud- 
ulent intention.* There are some quite early 
cases which seem to hold that the mere with- 
holding of the deed from record, coupled with 
a retention of possession by the grantor, is 
sufficient evidence of fraud to set aside the 
conveyance as to subsequent creditors who 
knew nothing of the transaction. Indeed, it 
would seem that in an early English case no 
statute required a recording, and the mere 
retention by the grantor, who was the father 
of the grantee, of the possession was suffi- 
cient to overturn the conveyance.” Thus, 
where a son, who was a trader, made to his 
father an absolute deed for his land, intended 
as an indemnity, which was held up and not 
recorded for six years, during which the son 
continued to trade, and after his insolvency 
the deed was recorded; it was held that the 
creditors of the son might subject the land to 
their demands, even though the father might 


Danner Land, ete. Co. vy. Stonewall Ins. Co., 77 Ala. 
184; Thouron v. Pearson, 29 N. J. Eq. 487; Campbell 
vy. Remaly (Mich.), 70 N. W. Rep. 432. 

12 Morris v. Ziegler, 71 Pa. St. 450. This case is not 
at variance with Coates v. Gerlach, 44 Pa. St. 43; 
Northwestern Forwarding Co. v. Mahaffey, 36 Kan. 
152, 12 Pac. Rep. 705. 

18 Seals v. Robinson, 75 Ala. 363. 

14 Tryon v. Flournoy, 80 Ala. 321. 

15 Hungerford v. Earle, 2 Vern. 261; Turback v. 
Marbury, 2 Vern. 510; Worseley v. DeMattos, 1 Burr. 
467, 483; Blackman v. Preston, 123 Ill. 381, 15 N. E. 
Rep. 42; Hildreth v. Sands, 2 Johns. Ch. 35; Bank of 
U.S. v. Housman, 6 Paige, 526. 








94 CENTRAL LAW JOURNAL. No. $7 








be entitled to indemnity for suretyship and 
advances under the deed as mortgagee. 
But if the grantee take possession of the 
premises, then it is a matter of indifference 
whether he record his deed or not, or even if 
he conceal it, for every one is charged with 
notice of the title by which he holds posses- 
sion, and must make inquiry before relying 
upon the alleged ownership of the grantor.” 
The same rule prevails where the mortgagee 
takes possession.’* Another thing to be ob- 
served is, that there must be, according to the 
later and better reasoned cases, an intention 
to perpetrate an actual fraud, either upon the 
person injured or upon the public generally, 
and that the withholding or concealment is a 
mere badge of fraud. The larger number of 
cases hold to this view of the subject. An 
agreement, however, to withhold a deed or 
mortgage from record, so as to enable the 
grantor or mortgagor to secure credit, is of 
itself, as a rule, sufficient to avoid the con- 
veyance or mortgage, if anyone relying upon 
the appearances is thereby misled and be- 
comes a creditor of such grantor or mort- 
gagor. The mere agreement to withhold the 
instrument from record is not sufficient; it 
must be done with an intent to aid or main- 
tain the debtor in his financial credit.” And 


16 Scrivener v. Scrivener, 7 B. Mon. 374. 

17 Tutwiler v. Montgomery, 73 Ala. 263; King v. 
Levy (Va.), 22S. E. Rep. 492. 

18 State v. Flynn, 56 Mo. App. 236. 

19 Barker v. Smith, 12 N. Bank Reg. 474, 2 Woods, 

87; First National Bank v. Jaffray, 41 Kan. 694, 19 S. C. 
Pa. Rep. 626; Hildreth v. Sands,2 Johns. Ch. 35; Seals v. 
Robinson, 75 Ala. 363; Tutwiler v. Montgomery, 73 
Ala. 263; Blackman v. Preston, 123 Ill. 381, 15 N. E. 
Rep. 42; Donner Land, etc. Co. v. Stonewall Ins. Co., 
77 Ala. 184; Tryon v. Flournoy, 80 Ala. 321; Mobile 
Savings Bank v. McDonnell, 87 Ala. 786; Steurbach v. 
Leopold, 50 Ill. App. 476; Nadel v. Britton, 112 N. 
Car. 180, 16S. E. Rep. 914; Lemert v. McKibben, 91 
Iowa, 345,59 N. W. Rep. 207; State v. Flynn, 56 Mo. 
App. 236; Curry v. McCauley, 20 Fed. Rep. 583; 
Dravo v. Fabel, 25 Fed. Rep. 116; Montgomery v. 
Phillips (N. J.), 31 Atl. Rep. 622; King v. Levy (Va.), 
22S. E. Rep. 492; Blanks v. Klein, 53 Fed. Rep. 436, 2 
U. S. App. 368,83 C. C. A. 585; Day v. Goddard, 69 
Miss. 687, 12 South. Rep. 30; Thouron v. Pearson, 29 
N. J. Eq. 487; Central National Bank v. Frame, 112 
Mo. 502, 20S. W. Rep. 620; State Bank v. Doran, 109 
Mo. 40, 18 S. W. Rep. 836; Thomas v. Kelsey, 30 Barb. 
268; Northwestern Forwarding Co. v. Mahaffey, 36 
Kan. 152, 12 Pa. Rep. 705; Banner v. Robinson (Tex. 
Civ. App.), 34S. W. Rep. 355; First Nat. Bank v. 
Rohrer (Mo.), 89 S. W. Rep. 1047; Collins v. Corwith 
(Wis.), 69 N. W. Rep. 349; Michigan Trust Co. v. 
Bennett (Mich.), 64 N. W. Rep. 330. 

20 Central National Bank v. Frame, 112 Mo. 502, 20 
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an agreement to withhold the instrument 
from record, with no intention of maintaining 
the debtor’s credit, is not sufficient, unless it 
should be brought to the grantee’s or mort- 
gagee’s notice that the debtor was obtaining 
credit upon the general appearance of his 
ownership of the property, or upon its ap. 
parent unincumbered condition, whereupon 
it would be his duty to at once put his deed 
or mortgage on record.” Secrecy is not of 
itself a fraud, but it gives force to other evi- 
dence tending to show a fraudulent agree- 
ment. As, for instance, that it was to be 
held off record until the debtor escaped, or 
untilsuit be threatened. Insuch an instance, 
secrecy is a part of the consideration, and it 
relates back to the inception of the transac- 
tion.” But it is not all the cases that take 
this view of the subject, as some of the quota- 
tions already made show. Thus, absolute 
deeds given by one banking house to another 
as security for loans and discounts, and with- 
held from record for three years, so as to not 
injure the debtor’s credit, was held to be 
fraudulent as to subsequent creditors asa 
matter of law, the proofs of these facts rais- 
ing a presumption of fraud.” But where an 
insolvent debtor made a conveyance of his 
real estate to his creditors, for the purpose of 
securing an indebtedness, and they withheld 
the conveyance from record, with an honest 
belief that their indebtedness would be paid, 
and without any agreement or understanding 
with the debtors that the conveyance should 
be withheld, for the purpose of benefitting 
their grantors in some way, it was held that 


W. Rep. 20; Montgomery v. Phillips (N. J.), 31 Atl 
Rep. 622; Standard Paper Co. v. Guenther, 67 Wis. 
101, 30 N. W. Rep. 298; Sanger v. Guenther, 73 Wis. 
354,41 N. W. Rep. 436; Evans v. Laughton, 69 Wis. 
138, 33 N. W. Rep. 578; Klein v. Richardson, 64 Miss. 
41, 8 South. Rep. 204; Ackerman y. Ackerman (Neb.), 
69 N. W. Rep. 888; Dobson v. Snider, 70 Fed. Rep. 10; 
Snouffer v. Kinley (Iowa), 64 N. W. Rep. 770. 

21 Sternbach vy. Leopold, 50 Ill. App. 476; affirmed 
156 Ill. 44, 41 N. E. Rep. 51. 

22 Id. See Montgomery v. Phillips, 53 N. J. Eq. 203, 
81 Atl. Rep. 622. 

23 State Savings Bank v. Buck, 123 Mo. 141, 278. W- 
Rep. 341. See also Liddle v. Allen, 90 Iowa, 788, 57 N. 
W. Rep. 603; Falkner v. Lineham (Iowa), 55 N. W- 
Rep. 448; Muli v. Dooley, 89 Iowa, 312; Sanger’. 
Guenther, 73 Wis. 354, 41 N. W. Rep. 436. For cases 
upholding the validity of secret judgment notes 
and preferences obtained by means thereof, see 
Flemington National Bank y. Jones, 50 N. J. Eq. 24 
24 Atl. Rep. 928, affirmed 27 Atl. Rep. 636, and Illi 





S. W. Rep. 620; State Bank v. Doran, 109 Mo. 40, 18 S. 
W. Rep. 836; Jewett v. Sundbock, 5 S. Dak. 111,58 N. 


nois Steel Co. v. O’Donnell, 156 Ill. 624, 41 N. E. Rep. 
185, affirming 53 Lil. App. 314. 
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the conveyance was not fraudulent as to the 
other creditors because it was not recorded, 
the mere withholding not being sufficient evi- 
dence of fraud.* In determining whether or 
not there was an intention to secure an undue 
advantage over those relying upon the ‘‘ap- 
pearance of things,’’ the kind of business the 
grantor or mortgagor is about to, or has en- 
gaged in, is subject for consideration. Es- 
pecially is this true if Le be a trader, and the 
more hazardous the business the stronger is the 
presumption of unfair dealing on the part of 
the grantee or grantor withholding from the 
record the instrument securing his debt or 
élaim.* If the grantee or mortgagee has no 
knowledge of the business his grantor or 
mortgagor is engaged in, then the presump- 
tion of fraud is largely, if not quite rebutted ; 
but if he remain wilfully ignorant, when he 
could readily have ascertained the character 
of his grantor’s transactions, then his ignor- 
ance may be taken as the equivalent of actual 
knowledge. And here the subject of the 
communication between the grantor or mort- 
gagor becomes material. If they were such 
as put a reasonably prudent man on guard, 
then such grantee or mortgagee must act and 
see that none are misled by the appearance 
of things. And here the grantee or mort- 
gagee may rely upon the assurance of his 
grantor or mortgagor that he is not taking 
advantage of the present situation in order to 
secure for himself credit he could not other- 
wise secure, unless notice is brought to his 
attention that his grantor is attempting to 
deceive or mislead him, when it becomes his 
duty to act. In one case representations of 
the grantor concerning his condition, not 
made in the presence of his grantee, and 
without his knowledge, were admitted, no ob- 
jection to their admission apparently having 
been made.” On the contrary, it has been 

*% First National Bank v. Jaffray, 41 Kan. 694, 21 
Pac. Rep. 242. 

% Seals v. Robinson, 75 Ala. 863; Bacon v. Harris, 
62 Fed. Rep. 99; Scrivener vy. Scrivener, 7 B. Mon. 
874; Flemington National Bank v. Jones, 50 N. J. Eq. 
244, 24 Atl. Rep. 244; Stewart v. Hopkins, 30 Ohio St. 
502; Central National Bank v. Doran, 109 Mo. 40, 18 S. 
W. Rep. 886; Stockgrowers’ Bank v. Newton, 13 Colo. 
245,22 Pac. Rep. 449; Standard Paper Co. v. Guenther, 
67 Wis. 101, 30 N. W. Rep. 288; Evans v. Laughton, 69 
Wis. 138, 33 N. W. Rep. 573; Bacon v. Harris, 62 Fed. 
Rep. 99; Blackman v. Preston, 123 Ill. 881, 15 N. E. 
Rep. 42. 

% Dravo v. Fabel, 25 Fed. Rep. 116; Blackman vy. 


Preston, 123 Ill. 881, 15 N. E. Rep. 42. See Nadel v. 
Britton, 112 N. Car. 180, 16 S. E. Rep. 914. 








held that the grantee was not chargeable with 
a fraudulent intent, by reason of the fact that 
his grantor attempted to conceal the contents 
of the deed when his acknowledgment to it 
was taken.” Where a mortgage is given that 
is withheld from record until the mortgagor 
has made purchases he could not have made 
if it had been of record, the cancellation of 4 
that mortgage and the giving of a new one 
will not place the mortgagee in any better 
position than he held under the first mort- 4 
gage. On the other hand, it has been held 5 
that an unrecorded mortgage, recorded after 
several renewals and within the time allowed 
by the statutes for the recording of mort- 
gages, is not void as against simple creditors, 
whose indebtedness was incurred in the mean- 
time, unless it was withheld for the fraudulent 
purpose of upholding the credit of the debtor, 
or is otherwise impeached by proof of actual 
or positive fraud on the part of the mort- 
gagee.” An agreement, however, on the 
part of the debtor to give a mortgage if he 
become insolvent, does not render a mortgage a 
given in pursuance to the contract invalid; 4 
for such an agreement is not required by law 
to be recorded, and if recorded, would not 
constitute notice to anyone.” There is an 
evident distinction between an instance where 

a deed or mortgage has been executed, and 
an instance where one is to be executed, if it 
be necessary to protect the creditor; for, in 
the first instance, the creditor has it within 
his power, without the consent of the debtor, 
to at once place his deed or mortgage on rec- 
ord and protect himself; while, in the second » 
instance, it is entirely within the option of the 
debtor to protect the creditor, and a prior 
agreement cannot render the deed or mort- 
gage invalid, unless there was an arrangement 3 
that the debtor was to contract debts, being 4 
enabled to enter into them by reason of the 


























































27 Tryon v. Flournoy, 80 Ala. 321. Evidence of the 
representations of the grantor or mortgagor, made 
after the execution of the instrument, are clearly not 
admissible, unless it be shown that the grantee or 
mortgagee authorized him to make them, or knew he 
would make them, or was doing so. For the grantee 
or mortgagee has the right to rely upon the presump- 
tion that his grantor or mortgagor would tell the truth 
and not mislead those applying to him for information. 

28 Bacon v. Harris, 62 Fed. Rep. 99. 

29 Mobile Savings Bank v. McDonnell, 87 Ala. 736, 6 
South. Rep. 703. Contra, Griffith v. Gill, 2 Md. Ch. 
270. 





30 Fecheimer v. Baum, 43 Fed. Rep. 719; Day v. 
Goodbar, 69 Miss. 687, 12 South. Rep. 30. 
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unincumbered condition of his property, and 
then, after they were created, protect this 
creditor by giving him a deed or mortgage. 
Such an arrangement would be an actual 
fraud, although frequently practiced. 

A question analogous to the one above dis- 
cussed, if in fact not at one with it, is the 
secret transfer of stock without any official 
record having been made of such transfer. 
Thus, where the owner of stock transferred it 
on the books of the corporation, and had cer- 
tificates issued to his transferee, and at the 
same time the transferer and transferee en- 
tered into a secret agreement, stipulating that 
the transfer was made without consideration, 
and that the transferer should remain the 
owner of the stock, and the transferee died 
insolvent, it was held that the transferer could 
not assert his title to the stock as against the 
creditors of the deceased, whose claims had 
been contracted on the faith that the latter 
owned the stock.” It isa quéstion of specu- 
lation (for we are aware of no decisions in 
point) just how far the report of commercial 
agencies concerning the financial status of a 
creditor, who has given a deed or mortgage, 
which has not been recorded, may affect the 
grantee or mortgagee. These agencies ‘‘have 
become vast and extensive factors in modern 
commercial transactions for furnishing infor- 
mation to retail dealers and jobbers, as well 
as to wholesale merchants. The courts are 
bound to know judicially that no vendor of 
goods at wholesale can be regarded as a 
prudent business man, if he sells to a retail 
dealer upon credit without first informing 
himself through these mediums of informa- 
tion of the financial standing of the customer, 

81 Where a mortgage was given more than two 
months before the institution of bankruptcy proceed- 
ings, and not recorded until a few days before this in- 
stitution, the statute avoiding all mortgages given 
within two months before bankruptcy proceedings 
had been begun, it was held that the statute had no 
application to such mortgage, and that it was valid, 
unless actual fraud be proven. Curry v. Cauley, 20 
Fed. Rep. 588. Leaving a mortgage with the proper 
ofticer for record is the same as if it were recorded. 
Farobee v. McKerrihan, 33 Atl. Rep. 588; Holman v. 
Doran, 56 Ind. 358. 

82 In this case no fraudulent intent was shown, be- 
yond the mere holding out of the deceased by the 
transferer, or permitting him to represent himself as 
the owner. Hirsch v. Norton, 115 Ind. 341,17 N. E. 
Rep. 612. The case is properly modified by Hutchin- 
son V. First National Bank, supra. That stock held in 
the name of a dummy is liable to be taken for the real 


owner’s debt, see Hx parte Ord, 2 Mont. & A. 724; 
Ex parte Watkins, Jd. 384, reversing same case, J. 693. 








and the credit to which he is fairly entitled," 
Several of these associations have an agency 
in every town or city of any commercial im. 
portance throughout the United States for the 
benefit of their patrons or subscribers. Ag 
is well known, they make a practice of notify- 
ing their patrons or subscribers concerning 
all deeds and mortgages of men or partner- 
ships in commercial business filed for record 
in the public offices, and will furnish such in- 
formation concerning any particular creditor 
to any person not a subscriber upon the pay- 
ment of a consideration. If a mortgage or 
deed has been executed and not recorded, 
they would not, of course, report it, unless 
brought especially to their attention. In 
those States where a statute declares that 
fraud is a question of fact, and must be found 
by the court or jury before the deed or mort- 
gage can be set aside or postponed as to gen- 
eral creditors misled to their injury by a fail- 
ure to record it, the reports of such agencies 
not showing the execution of the deed or 
mortgage are not of themselves sufficient, but 
at best are only evidence to be considered 
along with other evidence tending to show a 
fraudulent intent. In a State where the 
courts adjudge, as a matter of law, that cer- 
tain acts are fraudulent, then as the court 
might hold the failure to record a deed or 
mortgage so that it could be reported by 
these agencies to be a fraud upon general 
creditors, but it certainly would be going a 
long way to do so. Where the grantee or 
mortgagee has, by statute, a certain length 
of time within which to record his deed or 
mortgage, even as against subsequent and 
innocent grantees or mortgagees, then it is 
clear that a failure to record within that time 
could not even be deemed a fraud of any 
character whatever, unless coupled with 
actual words of misrepresentation, or by 
silence when called upon to speak or act; 
and the mere fact that the grantee or mort- 
gagee knows that his deed or mortgage will 
not be reported by these agencies, cannot, in 
the least, affect him. For it cannot be in- 
sisted that such agencies’ records are an ad- 
dendum to and a part of the public records. 
A thing to be considered in this connection is, 

33 Furry v. O’Connor, 1 Ind. App. 573, 28 N. E. Rep. 
108; Holmes v. Harrington, 20 Mo. App. 661; Eaton 
v. Avery, 53 N. Y. 31, 7 Am. Rep. 389. See the 


writer’s article on ‘‘Commercial Agencies,”’ 35 Amer- 
L. Reg. 31. 
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that these agencies often apply to men in 
commercial life for statements concerning 
their indebtedness and available property, in- 
cluding their liabilities secured by mortgages 
or trust deed ; and it is an opportunity gladly 
embraced by many. The grantee or mort- 
gagee undoubtedly has the right to assume 
that his grantor or mortgagor, when so ap- 
plied to, will tell the truth and give correct 
information. Heis not bound to assume that 
he will dootherwise. This fact, coupled with 
the further fact that transactions of a con- 
siderable amount are scarcely ever had with- 
out these special reports, render the evidence 
of a failure to report such deed or mortgage 
of slight value. Another thing must be con- 
sidered. These reports are only rendered to 
patrons of the agency, either annual or special 
patrons. To one not a patron the agency 
owes no duty, for it is only to its patrons that 
the agency is liable in an instance of its neg- 
ligence injuring a person relying upon the in- 
formation furnished.** If, therefore, a cus- 
tomer of the grantor or mortgagor not a 
patron of the agency should rely upon a re- 
port not made to or for him, and the grantee 
or mortgagee had no knowledge that he was 
relying upon it before he had any dealings 
with the person about whom the report was 
made, it would seem clear that he could not 
insist that he had relied upon the agency’s 
report, for the grantee or mortgagee is not 
bound to assume that he would thus obtain 
information which he was not entitled to. 
The fault is in himself, and not in the grantee 
or mortgagee. W. W. Tuornton. 
Indianapolis, Ind. 


4 See Crew v. Bradstreet Co., 134 Pa. St. 161,19 Atl. 
Rep. 500, 25 W. N. Co.’s 588, 6 Pa. C. C. 360; Xiques 
v. Bradstreet Co., 70 Hun, 834, 24 N. Y. Supp. 48, 53 
N.Y. St. Rep. 814. If the general creditor be not in- 
jured or misled by the appearances, he cannot com- 
Plain. Durham Fertilizer Co. vy. Hemphill (S. C.), 
4 8. E. Rep. 85; Banner y. Robinson (Tex. Civ. 
App.), 84S. W. Rep. 355. 
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SALE ON CREDIT—FRAUD BY BUYER—REP- 
RESENTATION AS TO FINANCIAL ABILITY 
—INTENT NOT TO PAY. 

BUGG v. WERTHEIMER. SCHWARTZ SHOE CO. 


Supreme Court of Arkansas, April 10, 1897. 


1. On an issue as to whether one was induced to 
sell goods on credit by the misrepresentations of the 
buyer as to his financial condition, the latter testified 





that before the sale he had made a correct statement 
of his finances to a third person, to whom he referred 
the seller for information. The seller did not deny 
that such statement was made, nor that it was correct, 
but claimed that he had no knowledge thereof at time 
of sale. Held, that the items of the statement were 
irrelevant. 

2. A purchase of goods, with the intention not to 
pay for them, is a fraud which will entitle the seller 
to avoid the sale, though there was no false represen- 
tations or pretenses. 

3. Fraudulent misrepresentations as to the buyer’s 
financial condition will entitle the seller to avoid the 
sale after delivery of the goods, though the buyer in- 
tended to pay for them. 


Action in replevin to recover a lot of goods. 
The facts upon which the action was based are 
as follows: The firm of C. Tilles & Co. were, in 
the year 1892, carrying on a mercantile business 
in Ft. Smith, Ark. Dave Tilles was business man- 
ager, and made the purchases for the firm. In 
that year he purchased for the firm a lot of boots 
and shoes from George Millins, agent of Wert- 
heimer-Schwartz Shoe Company, a corporation 
doing business in St. Louis, Mo. The contract for 
the purchase was made in Ft. Smith, but it was 
agreed that Dave Tilles should go to St. Louis, 
and select the goods before shipment. The lot 
selected was shipped in September, 1892. In De- 
cember of that year said firm of Tilles & Co. 
failed in business, attachments were sued out 
against them by creditors, and under these at- 
tachments their stock of goods was seized, includ- 
ing a portion of the goods sold to them by Wert- 
heimer-Schwartz Shoe Company. Afterwards 
said shoe company brought this action of replevin 
to recover said goods. Upon the trial the plaint- 
iff introduced evidence tending to show that it 
was induced to sell the goods in question by ma- 
terial misrepresentations knowingly made by 
Dave Tilles to its agent, Millins, at Ft. Smith, 
said misrepresentations having reference to the 
financial condition of the firm of Tilles & Co. To 
contradict this testimony, the defendant intro- 
duced Dave Tilles as a witness, who denied that 
he had made such representations, and further 
testified as follows: ‘‘After making the contract 
with Millins, I went to St. Louis to select the 
goods, and at that time, before the goods were 
shipped, I offered to make to Mr. Wertheimer, 
president and credit man of plaintiff corporation, 
a full statement of the financial condition of Tilles 
& Co. Wertheimer replied by saying, ‘You are 
all right, Tilles; I do not want any statement from 
you.’ I had just made a detailed statement of the 
financial condition of my firm to Rice, Stix & Co., 
of St. Louis, whose place of business was near 
that of plaintiff; and when Wertheimer told me 
he did not wish any statement I informed him of 
the statement made to Rice, Stix & Co., and re- 
quested him to go and see it. This detailed 
statement was made orally by me to Mr. Stacey, 
credit man of Rice, Stix & Co., who took it down 
in writing, and read it to me as he wrote it. I 
did not sign it. It was a correct statement of the 
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firm’s condition.’”’ The defendant then offered 
to read to the jury as evidence a copy of this 
statement, but the court refused to permit him to 
do so, and also refused to allow him to prove the 
contents of the statement by parol, on the ground 
that, the statement being in writing, the original 
statement was the best evidence of its contents, 
to which ruling defendant excepted. Wertheimer, 
testifying for plaintiff, denied that Tilles had of- 
fered to make any statement to him, and also de- 
nied that Tilles had informed him of the state- 
ment made to Rice, Stix & Co., or had any 
conversation with him in reference to said state- 
ment, and further testified that plaintiff had no 
knowledge of the existence of said statement un- 
til after the goods were delivered. The presiding 
judge instructed the jury at length upon the law 
of the case, but the charge, as well as the objec- 
tions made thereto, can be sufficiently understood 
from the following extracts therefrom: ‘‘Instruc- 
tions to the jury. This is a suit in replevin 
brought by plaintiff to recover of defendant a 
certain lot of goods seized and héld by defend- 
ant as sheriff under levy of writs of attachment 
sued outagainst C. Tilles & Co. by certain credit- 
ors. * * * Now, the general rule of law is 
that if one induce another to sell gocds on credit 
by false and fraudulent representations, or if one 
buys goods from another with the intent not to 
pay for them, the sale is fraudulent, and the sel- 
ler has the right, as soon as he learns of the 
fraud, to rescind the sale, and recover back the 
goods, and that, too, even though the goods have 
been attached by another creditor of the buyer. 
* * * This case turns upon two questions: (1) 
Were the goods purchased by C. Tilles & Co. of 
plaintiff purchased with the intent at the time of 
purchase not to pay for them? or, secondly, was 
plaintiff induced to sell goods to C. Tilles & Co. 
by false and fraudulent representations of their 
agent? If, under the instructions to be given you 
as to each of these propositions separately, you 
find either of them in the affirmative, and if you 
find that the goods replevied in this action area 
part of the goods so purchased by C. Tilles & Co., 
you will find for the plaintiff. Otherwise you 
will find for the defendant.’’ Defendant duly ex- 
cepted to the instructions given. There was a 
finding and judgment in favor of plaintiff. 
Rippick, J. (after stating the facts): Weare 
of the opinion that the judgment of the circuit 
court should be affirmed. The circuit court did 
not err in refusing to allow the appellant to prove 
the contents of the statement made by Tilles to 
Rice, Stix & Co., forthe particular items con- 
tained in that statement were not relevant to the 
points inissue. ‘*The most important class of 
facts which are excluded on the ground of ir- 
relevancy,’’ says Mr. Taylor in his work on Evi- 
dence, ‘‘comprises the acts and declarations 
either of strangers or of one of the parties to the 
action in his dealings with strangers. 'These— 


which, in the technical language of the law, are 
denominated 


‘res inter altos acta’°—it would be 














manifestly unjust to admit. since the conduct of 
one man under certain circumstances or toward 
certain individuals, varying, as it will necessarily 
do, according to the motives which influence him, 
the qualities he possesses, and his knowledge of 
the character of those with whom he is dealing, 
can never afford a safe criterion by which to 
judge of tne behavior of another man similarly 
situated, or of the same man toward other per- 
sons.” 1 Tayl. Ev. § 317. The rule applies in 
this case. It was not competent for C. Tilles & 
Co., or those holding under them, to prove the 
declarations made by Tilles to Rice, Stix & Co. to 
support his testimony in this case, for these dec- 
larations did not tend to show that he had not 
made other and different statements to the agent 
of the shoe company, nor did they tend to throw 
any light on the matters in issue. The appellant 
was permitted to show by Tilles that he had made 
a correct statement of the financial condition of 
his firm to Rice, Stix & Co., and had informed 
Wertheimer, president of the shoe company, of 
this statement, and referred him to it for informa- 
tion concerning the firm. This was all appellant 
had the right to demand. Wertheimer, who tes- 
tified in rebuttal for plaintiff, did not controvert 
the fact that Tilles had made such a statement, 
or deny that it- was a truthful statement; but he 
denied that Tilles had informed him of such 
statement, or that the shoe company had any 
knowledge of the same when it sold the goods, 
The declarations in this statement, whether true 
or false, did not tend to contradict Wertheimer, 
and it was not proper to support Tilles by his own 
declarations made to third parties. As plaintiff 
did not controvert either the fact that Tilles had 
made a statement to Rice, Stix & Co.. or that it 
was a correct statement, a majority of the 
judges feel convinced that the particular 
items thereof were irrelevant, and no prejudice 
resulted from the refusal to allow proof of 
the same. Railway Co. v. Donnelly, 46 Ark. 
87; 1 Greenl. Ev. §§ 52, 448. The instructions 
given by the court were not erroneous. A pill- 
chase of goods by one who at the time intends 
not to pay for them is such a fraud as will entitle 
the seller to avoid the sale, although there were 
no fraudulent misrepresentations or false pre 
tenses. If such intention were known to the vel- 
dor, it seems clear that he would not sell. The 
suppression, therefore, is a legal fraud upon the 
rights of the vendor, and entitles him to avoid 
the sale. Gavin v. Armistead, 57 Ark. 574, 22 & 
W. Rep. 431; Taylor v. Mississippi Mills, 47 Ark. 
247, 1S. W. Rep. 283; Dow v. Sandborn, 3 Alles, 
181; Benj. Sales (6th Ed.; Bennett’s Americal 
Note) 442; Usher, Sales, § 274. 

Nor can we sustain the contention of appellant 
that to entitle the vendor to avoid a sale after de 
livery it must in all cases be shown that the vel 
dee did not intend to pay for the goods. That's 
as above stated, one ground on which the sale 
may be avoided, but not the only one. If the 
vendee knowingly makes false representations 
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concerning material facts, and this induces the 
seller to part with his goods, the seller may elect 
to avoid the sale, and this without regard to 
whether the buyer intended to pay for the goods 
ornot. The fraud in such a case consists in in- 
ducing the vendor to part with his goods by false 
statements of the buyer, known to be false when 
made, or made by him when he has no reason- 
able ground to believe that they are true. If a 
yendor parts with his goods on the faith of such 
false statements made by the buyer, it would be 
strange if the law permitted the buyer to reap the 
fruits of such conduct, and retain the goods 
against the will of the vendor. To illustrate, let 
us suppose a case.. A man with no property, but 
with great faith in his ability as a merchant, goes 
toacity and calls on a wholesale merchant for 
the purpose of buying a stock of goods. He be- 
lieves that if he can obtain a stock of goods his 
experience and ability will soon enable him to 
pay off the purchase price, but, fearing that the 
merchant may refuse to sell if he learns that he 
has no property, he thereupon, for the purpose 
of obtaining the goods, states to the merchant 
that he has money in the bank, and owns a large 
amount of both real and personal property. The 
merchant, ignorant of the facts, and relying on 
the truth of these statements, parts with his 
goods. He afterwards discovers the fraud, and 
brings an action to recover the goods. In sucha 
case, would it be a valid defense for the buyer to 
say that, although he had secured the goods by 
misrepresentation, yet that he did honestly intend 
to pay for them? Clearly, it would not. The 
courts would answer such a question substantially 
as it was answered by the Supreme Court of Con- 
necticut when it said that the intent of the buyer 
to pay ‘‘may have lessened the moral turpitude 
of his act, but it will not suffice to antidote and 
neutralize an intentionally false statement which 
had accomplished its object of benefiting himself 
and of misleading the plaintiffs to their injury.” 
Judd v. Weber, 55 Conn. 267, 11 Atl. Rep. 40; 
Reid vy. Cowduroy, 79 Iowa, 169, 54 N. W. Rep. 
351,18 Am. St. Rep. 359, and note; Strayhorn v. 
Giles, 22 Ark. 517. Counsel for appellant con- 
tend that a different rule was announced by this 
court in the case of Taylor v. Mississippi Mills, 47 
Ark. 247,1S. W. Rep. 283. It is true that Mr. 
Justice Smith, who delivered the opinion of the 
court in that case, said that ‘“‘in this class of ac- 
tions the final test is a preconceived intention to 
get the goods without paying for them,”’ but this 
expression must be taken in connection with the 
facts of that case and with the whole opinion. 
When so considered, we do not think that case is 
in conflict with the rule above announced. Butif 
we should concede that these words of the learned 
judge were intended to convey the meaning im- 
parted to them by cvunsel for appellant, still 
they could not affect the decision of this case, 
for general expressions of opinion by judges, 
howevereminent, do not overturn well-settled 


rules of law. Finding no error, the judgment is 
affirmed. j 





NoTe.—Right to Rescinda Sale for Fraud.—The 
law is always ready to lend its assistance in relieving 
from fraudulent practices in buying property. Ifa 
purchaser induces his vendor to part with something 
of value, reserving the secret intent not to pay for 
same, the law brands such an act as fraudulent and 
gives to the confiding but misled seller the right to 
rescind the agreement. Forit would be violent to 
presume that the vendor wishes to part with his prop- 
erty by asale on acredit when the vendee is buying 
with the fixed though reserved intent never to make 
payment. The presumption in such instances is, 
rather, if the vendor knew of the secret, fraudulent 
design, he would not have parted with his property. 
And when he does so presuming, as he legitimately 
may, that the buyer is acting in good faith, he may 
rescind the contract and place himselfin statu quo 
upon discovery ofthe fraud. Taylor v. Mississippi 
Mills, 47 Ark. 247; Oswego Starch Factory v. Len- 
drum, 57 Iowa, 573; Wood yv. Boynton, 64 Wis. 265; 
Lee v. Simmons, 65 Wis. 528; Doane v. Lockwood, 115 
Til. 490; Smith v. Richards, 13 Pet. 626; Wiggin v. 
Day, 9 Gray (Mass.), 97; Ash v. Putnam, 1 Hill (N. 
Y.), 302; Fox v. Webster, 46 Mo. 181; Stewart v. Em- 
merson, 52 N. H. 301; Donaldson v. Farwell, 93 U. S. 
631; First Nat. Bank v. Kinney, 47 Neb. 149. And the 
fact that the fraud by which the goods are bought is 
perpetrated by the agent of the vendee without his 
knowledge does not alter the case at all. The vendee 
would have either toratify the actof the agent— 
which would be ratifying the fraud—or repudiate it. 
In either event, he would have no right to the prop- 
erty. Wheeler & Wilson Mfg. Co. v. Aughey, 144 Pa. 
St. 398; Meyershoff v. Daniels, 173 Pa. St. 555. Where 
it becomes necessary to show fraud in order to avoid 
or rescind acontract of sale, evidence of other like 
fraudulent transactions by the buyer is competent as 
tending to prove the fraud or strengthen any fraud 
proven. Bradley Fertilizer Co. v. Fuller, 58 Vt. 315; 
1 Greenl. Ev. § 53; Eastman vy. Premo, 49 Vt. 355; 
Chamberlin v. Fuller, 59 Vt. 247; Castle v. Bullard, 23 
How. (U. 8S.) 172; Pierce v. Hoffman, 24 Vt. 525; Wig- 
gin v. Day, 9 Gray (Mass.), 97; Lincoln v. Claflin, 7 
Wall. 132; Hall v. Naylor, 18 N. Y. 588. Buta con- 
tract of sale which may be rescinded for fraud must 
be repudiated within a reasonable time. Otherwise, 
the presumption will arise that the seller has elected 
to waive or condone the fraud. Chamberlain v. Ful- 
ler, 59 Vt. 247; Green v. Betts, 1 Fed. Rep. 289. And 
whether the rescission is made within a reasonable 
time or not, will generally be a question of fact. 
Chamberlain vy. Fuller, 59 Vt. 247. Where the vendor 
promptly rescinds his contract of sale upon the dis- 
covery of the fraud, he is under no obligation to pay 
or tender to the vendee any money he may have paid 
out for freight or other like expenses incident to 
handling the property. Being guilty of afraud in 
purchasing the property, he has no right to incumber 
it with burdens which the vendor would not have had 
to bear bad no sale been made; but the vendor may 
exact the property in its entirety from the vendee 
and compel its delivery by appropriate remedies with- 
out paying or tendering to the fraudulent vendee such 
items as freight, insurance, drayage, ete. Chamber- 
lain v. Fuller, 59 Vt. 247; Lee v. Simmons, 65 Wis. 
523. Where the purchaser procures his goods through 
fraud, the vendor cannot be forestalled in the asser- 
tion of his right to repossess himself of the property 
by a sale of the goods to another who is cognizant of, 
or privy to, the fraud, or where the only consideration 
paid by such third party is an antecedent or pre-exist- 
ing debt owing by him to the vendee of the original 
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seller. The third party in such a case is not a bona 
Jide purchaser for value within the rule of law recog- 
nizing the rights of third parties who purchase in 
good faith and for value (Sleeper v. Davis, 64 N. H. 
59); neither is an attaching creditor such a bona fide 
purchaser (Taylor v. Mississippi Mills, 47 Ark. 247; 
Goodwin v. Mass. Loan & Trust Co., 152 Mass. 189, 199; 
Bufliington v. Garrish, 15 Mass. 156; Oswego Starch 
Factory v. Lendrum, 57 Iowa, 573; Bussing v. Rice, 2 
Cush. [Mass.] 48; Clark v. Flint, 22 Pick. [Mass.] 231, 
248; Thompson v. Rose, 16 Conn. 71; Wiggin v. Day, 
9 Gray [Mass.], 97; Henderson v. Gibbs, 39 Kan. 679; 
Bidault v. Wales, 20 Mo. 546; Wollner v. Lehman, 85 
Ala. 274); noris an assignee of the vendee (Mont- 
gomery v. Bucyrus Machine Works, 92 U. S. 257; 
Wright v. McAlpin [Ky.], 35S. W. Rep. 1039); nor 
one who parts with no other consideration than a pre- 
existing debt in purchasing from the vendee, though 
such purchaser be ignorant of the frand. Root v. 
French, 13 Wend. 570; Bidault v. Wales, 20 Mo. 516; 
Ames Iron Works v. Kalamazoo Pulley Co. (Ark.), 37 
S. W. Rep. 409. And the vendor may take the prop- 
erty from the attaching creditor or a third party, not 
a bona jide purchaser for value by process of replevin 
or other appropriate remedy the same as he could do 
directly from the purchaser. Sleeper v. Davis,’ 64 
N. H. 59. Norisit necessary that a demand be first 
made. Carl v. McGonigal, 58 Mich. 567; Oswego 
Starch Factory v. Lendrum, 57 Iowa, 573; Bussing v. 
Rice, 2 Cush. (Mass.) 49. Ifthe vendor is unable to 
find the goods fraudulently bought, he may replevy 
such as are tangible, and sue in conversion for the 
value of the remainder. Sleeper vy. Davis, 64 N.H. 59. 

Of course, if the vendor has received any part of 
the purchase money he will not be permitted to re- 
scind and reclaim the property gotten from him by the 
fraudulent purchase until he has paid back or tend- 
ered to the vendee any money or property he may 
have received as part payment. Schneider v. Foote, 
27 Fed. Rep. 581; Dillman v. Madlehoffer ,(Ill.), 7 N. 
E. Rep. 88. Orifhe has received the notes of his 
vendee as evidence of the indebtedness for the prop- 
erty, he must surrender these up before he will be 
permitted to assert his right to rescind. Doane v. 
Lockwood, 115 Ill. 490; Andrews v. Henster, 6 Wall. 
254. Where a sale is made to a person who falsely 
and fraudulently represents himself to be a member 
of a firm which is solvent and entitled to credit, no 
title whatever passes by such transaction, and the 
vendor may reclaim the goods or recover for their 
conversion from the vendee or even an innocent pur- 
chaser from him for value. No sale is really made in 
such a case; the minds of the parties do not meet, and 
there is no contract by which the title to the property 
can legally be said to pass in any sense whatever. 
Rodliff v. Dallinger, 141 Mass. 1; Alexauder v. Swach- 
amer, 105 Ind. 81; Perkins v. Anderson, 65 Ill. 398. 
But if the fraudulent acts or statements are not relied 
upon by the vendor in making the sale there will be 
no ground fora rescission. Humpbrey v. Merriam, 
82 Minn. 197; Barringer v. Cobb, 58 Mich. 557. The 
reason of this is, itis the reliance upon, and decep- 
tion by, the fraud that brands the agreement as fraud- 
ulent and gives the deceived one the remedy. But if, 
knowing of the fraud he makes the sale any way, he is 
no more injured than he would have been had the 
vendee fully disclosed the fraud. Fraud without in- 
jury is not recognized as a ground for complaint or 
relief of any kind. Ark. & La. Ry. v. Smith, 53 Ark. 
275; Ewing v. Goode, 78 Fed. Rep. 442; Bradley v. 
Larkin (Kan.), 47 Pac. Rep. 315; Lake v. Tyree, 90 
Va. 719; Thompson vy. Crane, 73 Fed. Rep. 327, 334. 








This being true, a fraudulent representation which 
can have no material connection with or bearing upon 
the agreement, though relied on, is not ground forg 
rescission. Hull v. Johnson, 41 Mich. 286; Frenzel y, 
Miller, 37 Ind. 1; Irvine v. Kirkpatrick, 3 E. L. & Eq, 
17; Smith v. Richards, 13 Pet. 26. But the fact that 
the buyer may believe his statemeits to be true wil} 
not deprive the vendor of his right to rescind if he 
relied upon them and they were material. The vendee 
must, at his peril, confine his representations of mat- 
ters legitimately bearing upon the agreement to the 
truth. His ignorance of their falsity will not enable 
him to profit by the reliance placed in the supposed 
truth of the statements by the vendor. Lynchy. 
Mercantile Trust Co., 18 Fed. Rep. 486; Seeberger vy, 
Hobert, 55 Iowa, 756; Cooper v. Schlesinger, 111 U, 
8.148. An affirmance of the contract of sale by pro- 
ceeding to judgment against the vendee for the pur- 
chase price agreed to be. paid will not preclude the 
vendor from rescinding the contract where the fraud 
which would entitle him to the rescission is not dis- 
covered until after judgment. Kraus vy. Thompson 
(Minn.), 14 N. W. Rep. 266; Wright v. McAlpine 
(Ky.), 35 S. W. Rep. 10389. 

When the election to rescind is once made the sel- 
ler cannot thereafter, as a rule, sue on the contract, 
and when he elects to sue on the contract, he will not 
be permitted to rescind. His election with knowl- 
edge of all the facts, precludes him. Farwell v. Mey- 
ers, 59 Mich. 179; Bryan-Brown Shoe Co. v. Block, 52 
Ark. 458; First Natl. Bank v. Kinney, 47 Neb. 149; 
Bach v. Tuch, 126 N. Y. 63; Kingsley v. McGrew 
(Neb.), 67 N. W. Rep. 787; Wachsmuth v. Sims (Tex. 
Civ. App.), 82 S. W. Rep. 821, 

Where a person making a sale learns of the fraud 
of the vendee, before delivery and in time to save 
himself from the agreement, he will be required to 
assert his rights promptly, and if he nevertheless per- 
mits the property to get beyond his reach or negli- 
gently loses the opportunity of saving himself in any 
way he may, he will then be held to the contract. 
Whiting v. Hill, 28 Mich. 394, 405; Ask v. Putnam, 1 
Hill (N. Y.), 302. Where a merchant makes a state- 
ment to a commercial agency as a basis of credit, this 
will amount to a proclamation to all sellers who rely 
upon the records of such agency for information 
about the solvency of the vendee, that the statement 
is true. And if a vendor relying upon such statement 
makes a sale to one to whom he would not have ex- 
tended credit but for his faith in the truth of the 
statement and it is discovered afterwards that the 
statement is false, he will be entitled to rescind. 
Schram vy. Strouse (Tex. Civ. App.), 28S. W. Rep. 
262; Gainesville Natl. Bank v. Bamberger, 77 Tex. 49. 
It will hardly be necessary to add that one who pur 
chases property from a vendee who has obtained the 
same upon a contract superinduced by fraudulent 
statements or representations, will take a good title 
if he acts in good faith, and pays value. Bidault ¥. 
Wales, 20 Mo. 546; Donaldson v. Farwell, 93 U. 8. 681; 
Friedman y. Boyd (Tex. Civ. App.), 31 S. W. Rep. 
581; Sleeper v. Davis, 64 N. H.59; Perkins v. Ander- 
son, 65 Iowa, 398. 
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HUMORS OF THE LAW. 


Judge Ray Bean of Langtry, Texas, was once trying 
a Mexican for stealing a horse, and his charge to the 
jury was one of the shortest on record: “Gentlemen 
of the jury, thar’s a greaser in the box, and a hos 
missing; you know your duty!” And they did. 

















No. 5 


—$<$— 
$$ 


which 
s Upon 
fora 
1zel y, 
& Eq. 
t that 
e will 
1 if he 
endee 
' mat- 
to the 
snable 
posed 
nch y. 
ger v, 
111 U, 
’ pro- 
e pur- 
le the 
fraud 
ot dis- 
npson 
\ pine 


e sel- 
tract, 
Il not 
nowl- 
, Mey- 
ck, 52 
, 149; 
Grew 
(Tex. 


fraud 
save 
red to 
3 per- 
negli- 
n any 
tract. 
am, I 
state- 
, this 
) rely 
ation 
ment 
ment 
2 OX: 
t the 
t the 
cind. 
Rep. 
c. 49, 
pur- 
| the 
alent 
title 
It v. 
681; 
Rep. 
ider- 


ying 
) the 


men 
hoss 








Vou. 45 CENTRAL LAW JOURNAL. 


101 














“Now, your honor,” argued the attorney in the 
court of Justice Brown, of Santa Rosa, “I move dis- 
missal of this case on the ground that the corpus de- 
licti has not been established.” 

Judge Brown rubbed his chin in a perplexed way, 
fixed his gaze on the ceiling for a moment, and then, 
clearing his throat, said: ‘‘Of course it is an old prin- 
ciple of law that the probator must correspond with 
the alligator, and in this case I am of the belief that 
the corpus is all right, but I don’t know about the de- 
licti.” 

“Your honor, I want that to go into the record,” 
demanded the opposing counsel. “I want the record 
to show that your honor said the corpus is all right, 
but you do not know about the deliciti.”’ 

Judge Brown realized that he had blundered and 
sat staring at the attorney fora moment. Then, pull- 
ing himself together, he said: ‘‘All right, let that go 
into the record, but you fellows know danged well I 
was only joking when [I said it, and that will go into 
the record, too.”’ 


Judge—*‘Prisoner at the bar, have you anything to 
say why sentence should not be pronounced against 
ou??? 
, Prisoner—“‘Only this. I think you ought to hang 
the man the prosecution has been talking about; but 
the man my lawyer has told you about you ought to 
acquit, and beg his pardon for arresting him.” 
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1, ACCIDENT INSURANCE — Accidental Death.—Where 
the insured was killed, when unarmed, by one M, the 
injury was accidental as to deceased if he did not know 
at the time, or had not reason to believe, M was armed 
with a deadly weapon, though deceased was advanc- 
ing on Min a threatening manner.—UNION CasUsLTY 
& SuRETY Co. v. HARROLL, Tenn., 40S. W. Rep. 1080. 

2. ACCIDENT INSURANCE—Prepayment of Premium.— 
Aprovision in an accident policy that the same shall 











not take effect unless the premium is paid prior to an 
accident is waived, on a renewal of the policy, when, 
according tothe usual course of dealing between the 
insurance company and its agent, the company trans- 
mits the renewal receipt to the agent, and charges him 
withthe amount ofthe premium, and the agent then 
delivers it tothe insured without exacting pre-pay- 
ment.—FIDELITY & CASUALTY Co. OF NEW YORK V. 
WILLEY, U. 8. 0. C. of App., Third Circuit, 80 Fed. Rep. 
497. 

3. ADMINISTRATORS — Appointment — Collateral At- 
tack.—One who has been recognized asthe adminis- 
trator of an estate, both by the court in which the ad- 
ministration was pending and by all parties interested 
in the estste, fora period of about 18 years, is con- 
clusively presumed the legal administrator, when his 
acts are collaterally attacked._HALBERT Vv. DE BODE, 
Tex., 40S. W. Rep. 1011. 


4. ASSIGNMENT OF CAUSE OF ACTION.—Under Rev. St. 
1895, art. 4647, providing that, on sale of any cause of ac- 
tion, a written transfer thereof shall be recorded, which 
shall be notice to all parties, an agreement conveying 
to another one-half of whatever sum may be realized 
out of and collected from a certain defendant in the 
suit then pending is a sufficient transfer of one-half of 
the cause of action, within the statute.—Tgexas & P. Ry. 
Co. Vv. VAUGHAN, Tex., 40S. W. Rep. 1065. 


5. ATTORNEY AND CLIENT — Compensation.—Where 
the undisputed evidence in a suit to recover attorney’s 
fees under a written contract, and afurther sum for 
services rendered, which were not contemplated by 
the contract, showed that defendant received the ben- 
efit of the extra services, and that they were worth the 
sum demanded therefor, a judgment for a less sum was 
erroneous.—CLABKE V. FAVER, Tex., 408. W. Rep. 1009. 

6. ATTORNEYS — Misconduct — Disbarment.—The dis- 
barment of the attorney for misconduct in his profes- 
sion is of the class of inherent powers of courts recog- 
nized by this act of 1896, and the penalty for such mis- 
conduct prescribed.—STATE V. RIGHTOR, La., 22 South. 
Rep. 195. 

7. Baft — Liability of Sureties.—Sureties on a bail 
bond, who do not surrender the principal after his con- 
viction and imprisonment on another indictment, are 
liable where he escapes and does not appear for trial 
on the charge on which such bond was given; Code, §§ 
4427, 4429, providing that bail are bound for the appear- 
ance of the principal from day to day until he is dis- 
charged, and that they may at any time exonerate 
themselves by surrendering the principal.—STATE V. 
CROSBY, Ala., 22 South. Rep. 110. 

8. BANKs—Certificates of Deposit.—A banking corpo- 
ration organized under the general laws of this State 
has the power to make interest-bearing time certifi- 
cates of deposit.—FRANCUIS V. LEWIS, Minn., 71 N. W. 
Rep. 621. 

9. BANKS — Checks—Bona Fide Holders.—A bank 
which credited the amount of a check to the payees, 
and permitted them to draw against it before it re- 
ceived notice through the clearing house that the 
check had been dishonored, is a holder for value.— 
SHAWMOUT NaT. BANK V. MANSON, Mass., 47 N. E. Rep. 196. 

10. BANKS AND BANKING — Insolvency.—On proof of 
any act of insolvency onthe partofa banking com- 
pany organized under the banking laws of this State, 
orof non-compliance with any of the conditions of 
those laws, it shall forfeit its corporate rights; and the 
court, at the instance of any creditor, and on due 
proof of the alleged facts, shall decree a forfeiture, and 
appoint commissioners to effect the liquidation of the 
affairs of the corporation.—STATE V. BANK OF CoM- 
MERCE, La., 22 South. Rep. 207. 

1l. BILLS AND NotEs—Bona Fide Purchaser.—In an 
action on notes inthe hands of an indorsee, evidence 
that, before plaintiff purchased them, he was informed 
that a note executed by the witness’ firm was procured 
by fraud, is admissible on the question of good faith.— 
HYNES V. WINSTON, Tex., 40 S. W. Rep. 1025. 
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12. BILLS AND NOTES — Insurance Note — Transfer.— 
Where a premium note given toan insurance com- 
pany provides that it is not negotiable, the fact that 
the company goes into liquidation, turning over its as- 
sets for that purpose to a trust company, does not con- 
stitute such a transfer as is prohibited by the terms of 
the note.—EQUITABLE INS. Co. v. HARVEY, Tenn., 408. 
W. Rep. 1092. 

13, BILLS AND NOTES—Negotiability.—A note contain- 
ing astipulation permitting an extension of time of 
payment is not negotiable paper, under Rev. St. 1894, § 
7520 (Rev. St. 1881, § 5506), providing that notes payable 
to order or bearer in a bank in the State shall be nego- 
tiable as inland bills of exchange.— MITCHELL V. ST. 
Marky, Ind., 47 N. E. Rep. 224. 

14. BILLS AND NOTES — Negotiability.—A note given 
for rent, and “‘subject to any offset that may arise for 
repairs on a place is non-negotiable.—JONES V. LaT- 
WINN, Tex., 408. W. Rep. 1010. 


16. BILLS AND NOTES—Promissory Note—Muakers.—A 
complaint alleging that defendants A Co., 8, and Z, by 
their joint note promised to pay, and making part of 
the complaint the note, reciting ‘‘we” promise to pay, 
and signed, ‘‘A Co. 8, Pres, Z. Man.,” states a cause of 
action against Sand Z as individuals.—ALBANY ForR- 
NITURE CO. V. MERCHANTS’ NAT. BANK, Ind., 47N. E. 
Rep. 227. 

16. BOUNDARIES—Presumptions—Acquiescence.—Evi- 
dence of undisputed occupation and fencing in accord- 
ance with a line for 30 years, not only of the lands in 
controversy, but of other parcels in the immediate 
neighborhood, raises a presumption that it is the true 
line.—WELTON V. POYNTER, Wis., 71 N. W. Rep. 597. 

17. CARRIERS—Live Stock Shipments.—After plaint- 
iff’s cattle had been loaded on defendant’s cars for 
shipment under a verbal contract, and the cars closed 
and sealed, defendant’s agent presented a written con- 
tract binding the plaintiff todo certain acts, not re- 
quired by the oral agreement, asa condition precedent 
to recovery in case of damage. Plaintiff had not time 
to read the contract before the train started, but, sup- 
posing it was a pass fora man to go withthe cattle, 
signed it: Held, that the verbal contract controlled 
the shipment.—Mitssoori, K. & T. Ry. Co. v. WITHERS, 
Tex., 40S. W. Rep. 1073. 

18. CARRIERS OF PASSENGERS — Negligence.—A rail- 
road company is not liable for injuries to a passenger 
ifthere was no negligence in the operation or equip- 
ment of thetrain alleged to have produced the acci- 
dent, and the accident was caused by latent and undis- 
coverable defects, or the interference of a stranger 
with its appliances.—WESTERN RY. OF ALABAMA V. 
WALKER, Ala., 22 South. Rep. 182. 

19. CARRIERS OF PASSENGERS—Street Railroads — In- 
jury to Passenger.—In an action to recover for injuries 
received by plaintiff while alighting from a street car, 
though the petition avers that the car was stopped for 
the purpose of allowing plaintiff to get off, he may re- 
cover onthe hypothesis that it was stopped under such 
circumstances as to justify him in believing it was 
stopped for that purpose.—BELT ELECTRIC LINE Co. v. 
TOMLIN, Ky., 408. W. Rep. 925. 

20. COMPOSITION AGREEMENT WITH CREDITORS.—A 
composition agreement with creditors, which em- 
braces all debts not secured either by liens upon the 
debtor’s property, or by personal sureties, or by pur- 
ties bound as co-obligors, includes a debt on which the 
debtor was bound as surety fora firm which was then 
insolvent and had made an assignment; such claim be- 
ing unsecured tothe extent that it was not paid out of 
the estate of the principals.—WAKEFIELD Vv. FIRST 
NaT. BANK OF GEORGETOWN, Ky., 408. W. Rep. 921. 

21. CONDEMNATION PROCEEDINGS — Damages — Evi- 
dence.—In condemnation proceedings by a railway 
company, though the opinion of defendant’s witnesses 
as tothe value ofthe land sought to be condemned 
was in part based on a recent sale of neighboring land, 
which was subsequently conveyed to officers of 
plaintiff, such testimony was not open to the objection 








that itshowed what plaintiff had paid for other prop- 
erty inthe neighborhood for its right of way where it 
did not appear what such officers had paid, or that the 
original purchaser bought forthe railway, or that hig 
vendor knew for what purpose the land was bought,— 
St. Louis TERMINAL Ry. Co. Vv. HEIGER, Mo., 408. W, 
Rep. 947. 

22. CONSTITUTIONAL LAW — Municipal Corporations— 
Collateral Attack.—The constitutionality of Act provid- 
ing the method of creating municipal corporations, 
and the organization of the municipal corporation un. 
der the act, cannot be attacked collaterally by the de- 
fendant, resisting a tax claimed by the corporation,— 
CHIcaGo, ST. L. & N. O. R. Co. v. TOWN OF KENTWOOD, 
La., 22 South. Rep. 192. 


23, CONSTITUTIONAL LAW — Shanty Boats — License 
Tax.—To require the payment of a license tax by per. 
sons residing on boats on navigable rivers in the State 
is within the police power of the State.—ROBERTSON y, 
COMMONWEALTH, Ky., 408. W. Rep. 920. 

24. CONTRACTS — Damages—Profits.—Where the per- 
formance of a special contract involves the furnishing 
of both material and labor, and the contract is entire, 
and the breach total, loss of such profits as would have 
accrued from the contract as the direct result of its 
fulfillment may be recovered in an action for a breach 
thereof.—SILBERTEIN V. DULUTH NEWS-TRIBUNE & O0., 
Miaon., 71 N. W. Rep. 622. 


25. CONTRACT —Written Contracts—Parol Evidgnce.— 
Even after an oral contract of-sale has been consum- 
mated by delivery of the article and the payment of 
the price, the parties may, if they choose, sign a writ- 
ing expressing their contract, and parol evidence will 
then be inadmissible to show that the oral contract 
differed therefrom.—WROUGHT-IRON RANGE CO. V. GRa- 
HAM, U.S.C. C. of App., Fourth Circuit, 80 Fed. Rep. 
474. 

26. CONVERSION — Evidence. — Where brokers hold 
stocks and bonds purchased through them by a cus- 
tomer for investment, awaiting payment by him of a 
balance due, with an express contract that they are 
not to transfer them to others, their possession is that 
of bailees, and a pledge thereof by them for their own 
benefit, or an assignment in payment of their credit- 
ors, is a conversion for which trover and conversion 
will lie.—CHEW V. LOUCHEIM, U. 8. C. C. of App., Third 
Circuit, 80 Fed. Rep. 5v0. 

27. CORPORATIONS — Appointment of Receivers.—An 
objection to the jurisdiction of the court to appoint re- 
ceivers for any other property of a corporation than 
that upon which the complaining creditors claima 
lien should be taken in limine, and is waived when not 
raised until after a decree authorizing receivers to sell 
all the corporate property.—TEMPLE V. GLasGow, U. 
8.C. C. of App., Fourth Circuit, 80 Fed. Rep. 441. 

28. CORPORATIONS—Purchase of Property by Issues 
of Stock.—When a corporation is organized to pur- 
chase several manufacturing plants from persons hold- 
ing options upon them, the fact that the amounts in 
the stock of such corporation, at its par value, which 
are issued to the holders of such options, in payment 
therefor, are larger than the prices fixed on the plants 
in such options, is not evidence of overvaluation of 
the plants in the sale and in the issue of stock.—DIOK- 
ERMAN V. NORTHERN TRUST Co., U. S.C. C. of ApD-» 
Seventh Circuit, 80 Fed. Rep. 450. 

29. CORPORATIONS—Stock—Payment.—Incorporators 
turned over to the corporation a plant worth $2,500 in 
payment for capital stock of $50,000, and the corpora- 
tion issued, in addiction to stock, $50,000 of bonds, and 
sold $25,000 of same to outside persons, and distributed 
the rest among the stockholders, who did not promise 
to pay anything therefor except as above: Held, that 
the stockholders were not liable to creditors of the 
corporation by reason of their holding the bonds.— 
ROMAN V. DIMMICK, Ala., 22 South. Rep. 109. 

30. CORPORATIONS — Subscribers’ Liability.—Where 
certain persons purchased land to be conveyed to& 
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corporation to be afterwards formed, and the corpora- 
tion was to issue them stock at the rate of five dollars 
of stock for every dollar paid to the fund for purchas- 

ing the land, one of such persons, who became a di- 
rector of the corporation and afterwards sold his stock 
and became a creditor of the corporation, could not, 
onits becoming insolvent, maintain a bill to compel 
the other subscribers to pay the difference between the 
face value of their stock and the value of the property 
conveyed. — NICROSI Vv. CALERA LanD Co., Ala., 22 
South. Rep. 147. 

3], CoUNTIES—Divisions—Apportionment of Debt.— 
Const. art. 11, § 3, providing that every county created 
out of another county shall be liable for a just propor- 
tion of the existing debts of such county, does not em- 
power the courts to determine such proportion ; but it 
is for the legislature to do this, or determine the basis 
therefor.—TULARE COUNTY V. KINGS CounNTY, Cal., 49 
Pac. Rep. 8. 

22. COVENANT—Enforcement of Right of Easement.— 
Acovenant that a building shall not be erected over a 
certain height is the grant of an easement, which can 
beenforced by injunction proceedings instituted by 
adjoining property owners.—BROWN V. O'BRIEN, Mass., 
47N. E. Rep. 195. 

$3, CRIMINAL EVIDENCE—Homicide—Dying Declara- 
tions.—A paper is not inadmissible as a dying declara- 
tion because it does not itself show that deceased had 
no hope of recovery.—AUSTIN V. COMMONWEALTH, Ky., 
408. W. Rep. 905. 

#4. CRIMINAL EVIDENCE— Manslaughter.—On prosecu- 
tion for manslaughter, where the killing was done 
with a revolver, evidence of the concealment of same 
prior to the shooting is immaterial.—HENSON V. STATE, 
Ala., 22 South. Rep. 127. 

8. CRIMINAL LAW—Assault.—Where, at the time of 
the difficulty, the parties were within a few feet of 
each other, and defendant’s buggy was but a few feet 
away,and his pistol was lying on the seat, and he 
threatened the prosecutor, and reached for his pistol, 
and the prosecutor fled, it was an assault.—BODEMAN 
vy. 8taTE, Tex., 40 S. W. Rep. 981. 

3%. CRIMINAL LAaW—Assault with Intent to Rape.—A 
conviction for assault with intent to rape will be set 
aside where the conduct of defendant was consistent 
with an intent not to use force.—O’BRIEN V. STATE, 
Tex., 408. W. Rep. 969. 


87. CRIMINAL LAW—Homicide—Defense of Self and 
Family.—W here defendant intruded into the home of a 
brother of deceased, and fired a pistol at the brother 
inthe midst of the family, and the brother, in order to 
protect himself and others of the family, gave defend- 
anta blow, whereupon defendant again fired at him, 
and killed deceased, the giving of the blow could not, in 
legal contemplation, have raised such a violent pas- 
sion in defendant as to reduce what would otherwise 
have been murder in the first degree to manslaughter 
in the fourth degree.—STATE V. POLLARD, Mo., 40 8S. W. 
Rep. 949. 


38. CRIMINAL Law—Homicide—Defense of House.— 
Where defendant was in his tenant’s room, and, when 
deceased knocked on the door, opened it and ordered 
him to leave, and, on deceased’s attempting to drawa 
Pistol, shot him, an instruction that a man has aright 
to defend himself in his own house, and need not re- 
treat, was properly refused, where the hypothesis of 
freedom from fault on defendant’s part in bringing 
on the difticulty was omitted._MEDLOCK Vv. STATE, 
Ala., 22 South. Rep. 112. 


39, CRIMINAL Law—Homicide—Manslaughter.—A de- 
fendant is guilty of manslaughter, only, where the de- 
ceased assaulted and struck him, and defendant did 
not reasonably believe his life was in danger, or that 
he was in danger of serious personal injury from the 
assault, but the blow caused him pain, and his anger 
Was aroused, and he was rendered incapable of cool 
reflection, and killed the deceased on that account.— 
CasTRo y. STATE, Tex., 40S. W. Rep. 985. 








40. CRIMINAL PRACTICE—Gaming—Warrant.—A jus- 
tice’s warrant, whereon defendant is held for trial in 
the circuit court (Acts 1894 95, p. 252), for ‘“‘gaming in 
a public place,” issued on an affidavit to the same ef- 
fect, does not describe an offense under Cr. Code, § 4052, 
prohibiting gaming at certain places with cards, dice, 
or similar devices, and section 4057, imposing an in- 
creased penalty if anything of value is played for.— 
MCGEE V. STATE, Ala., 22 South. Rep. 118. 

41. DETINUE — Action against Receiver. — Detinue 
against a receiver appointed by the federal court can- 
not be maintained where such receiver was ordered to 
take charge of the property in controversy, took pos- 
session of it under the order, claims the same as in his 
possession as such receiver, and no order or leave to 
bring the action has been granted by the appointing 
court.—SOUTHERN GRANITE CO. V. WADSWORTH, Ala., 
22 South. Rep. 157. 

42., EQUITABLE LiEN—Improvements on Wife’s Lot.— 
Where a husband agrees with his wife to erect im- 
provements on her land, and to pay for the same, one 
selling lumber to the husband on his credit, aud with- 
out intent to charge the wife thereby, cannot enforce 
an equitable lien against the land.—POE v. EKERT, 
Iowa, 71 N. W. Rep. 579. 


43. Equiry—Accounting Adequate Remedy at Law.— 
Complainant alleged that he contracted to sell to D 
certain fair grounds for acash sum and one-third of 
the proceeds of all privileges incident to the holding 
of fairs, races, etc., that, after the conveyance and 
payment of the cash consideration D formed an asso- 
ciation and held a race meeting, the receipts of which 
were very large, but that complainant did not know 
the actual amount, and was unable to ascertain the 
same, and that D had left the State, takirz all the rec- 
ords of tne association with him, without paying any- 
thing to.complainant. The bill prayed for an account- 
ing: Held, that there was an adequate remedy at law 
by action for money had and received, no confusion or 
complication of accounts being shown.—DARGIN V. 
HEWLITT, Ala., 22 South. Rep. 128. 


44, ESTOPPEL.—A wife was authorized by the judge 
to contrsct.a loan, and to mortgage her separate prop- 
erty. Her husband joins her in the act, aiding, author- 
izing, and assisting her. The mortgagee subsequently 
brings suit to subject the mortgaged property to pay- 
ment of his claim. The husband intervenes, contest- 
ing the wife’s full ownership of the property mort- 
gaged,land averring his superior right over the seizing 
creditor to be paid out of the proceeds of her interest 
in the property on a claim of his own: Held, he can- 
not be heard to deny the creditor’s right to collect his 
debt. His participation in the act of mortgage effectu- 
ally estops him.—JOUBERT V. SAMPSON, La., 22 South. 
Rep. 203. 

45. EVIDENCE—Injury to Passenger.—Where the is- 
sue in an action for killing plaintiff's intestate was 
whether, at the time of the injury, he was a passenger 
on defendant’s train, evidence that a quarter of an 
hour before the accident he discovered that no electric 
cars were running on account of the storm, and that 
he left his house ina hurry, saying he was going to 
take defendant’s train was admissible, as part of the 
res geste, to show intent to become a passenger.—IN- 
NESS V. BOSTON, R. B. & L. R. CO., Mass., 47 N. E. Rep. 
193. 

46. EXECUTION SALE — Mistake. — Where, by mutual 
mistake, a deed describes property other than that 
purchased, and the land described in the deed is sold 
on execution against the vendee, the sale is void; and 
equity cannot, at the instance of a grantee of a pur- 
chaser at the execution sale, correct the error so as to 
give him title tothe land actually purchased by the 
vendee.—BURROWS V. PARKER, Oreg., 48 Pac. Rep. 1100, 

47. FEDERAL CourtTs—Concurrent Suits between Same 
Parties.—Suits between the same parties to quiet title 
to the same land are of such a nature that when one is 
pending in a State court, and the other in a federal 
court, and the State court first acquires jurisdiction by 
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service of process, the federal court should stay its 
hand until the cause in the State court is determined. 
But it should not dismiss the suit where the State 
court may leave some matters at issue undetermined, 
which may properly be adjudicated by the State court. 
—ZIMMERMAN V. SORELLE, U. 8. O. OC. of App., Eighth 
Circuit, 80 Fed. Rep. 417. 

48. FEDERAL CourTs — Jurisdiction.—A suit in which 
the complaint sets up an entry of public land by the 
plaintiff and the subsequent issue of a patent, and 
seeks to establish an interest in the land during the in- 
terval, by an application of the doctrine of relation, is 
a case of federal cognizance, since the determination 
of the applicability of such doctrine to the case re- 
quires the construction of federal statutes and a con- 
sideration of the effect of acts thereunder. — EVANS V, 
DURANGO LAND & COAL Co., U.S.C. C. of App., Eighth 
Circuit, 80 Fed. Rep. 433. 


49, FEDERAL CoURTS—Jurisdiction—Non-residents of 
District.—Rev. St. § 740, providing that, if there are two 
or more defendants residing in different districts ofthe 
State, the suit may be brought in either district, was 
not repealed, either expressly or by implication, by 
the provision in the judiciary acts of 1875 and 1887-88, 
that no civil suit shall be brought against any person 
in any other district than that whereof he is an in- 
habitant. — GODDARD V. MAILLER, U. 8. 0. C.,8. D. (N. 
Y.), 80 Fed. Rep. 422. 


50. FEDERAL OFFENSE — Larceny from Mails—Decoy 
Letters.—Criminal prosecutions for abstracting money 
from the mails may be based upon the taking of money 
from decoy letters mailed by post-office inspectors.— 
United States v. Jones, U. 8. C. C., E. D. (Va.), 80 Fed. 
Rep. 513. 


61. FRAUDULENT CONVEYANCB — Insolvency. — ‘‘Con- 
templation of insolvency,” as used in Sanb. & B. Ann. 
St. § 1693a, declaring a conveyance by an insolvent 
debtor within 60 days prior to a voluntary assignment, 
and in contemplation of such assignment or of insolv- 
ency, etc., to be invalid, means an intention on the 
debtor’s part to take advantage of the insolvent law, 
and does not refer toa mere expectation of inability 
to meet his obligations.—BARNES V. NATIONAL BANK OF 
OSHKOSH, Wis., 71 N. W. Rep. 602. 


52. GARNISHMENT — Burden of Proof. — Where a fund 
deposited in bank was garnished, and the garnishee’s 
answer alleged facts showing that the defendant de- 
positor had acquired the fund in such a manner that it 
was not subject to payment of his debts,the burden 
was on plaintiff to prove the contrary. — SMITH Vv. 
MERCHANTS’ & PLANTERS’ NAT. BANK, Tex., 40 8. W. 
Rep. 1038. 

53. HOMESTEAD—Extent of Right. — Under a claim of 
a homestead are included all outhouses, fences, and 
other improvements on the land claimed, unless they 
exceed the amount exempted. — WATTERSON V. E. L. 
BONNER Co., Mont., 48 Pac. Rap. 1108. 

54. HOMESTEAD—Selection—Estoppel.—The fact that 
a mortgagor of land included in the mortgage his 
homestead, not then selected, as to which the mort- 
gage was void, because not executed by his wife in 
the manner required by Code, § 2508, does not estop 
him from afterwards selecting a portion of the tract 
so mortgaged as a homestead. — MARKS V. WILSON, 
Ala., 22 South. Rep. 134. 

55. INJUNCTION — Mutual Insurance Company — Pay- 
ment of Fraudulent Claims. — A bill by policy holders 
in a mutual life insurance company to enjoin the pay- 
ment of certain policies, which alleges that plaintiffs 
are each holders of policies in the company, contribut- 
ing to its funds by assessments; that the company has 
accumulated a fund for the benefit of its policy 
holders, from which dividends are distributed; that 
such fund belongs to the members; and that plaintiffs 
are interested in such tund,—sufficiently shows that 
they were members of the company, and have such in- 
terests as entitle them to bring the action. — CARMIEN 
v. CORNELL, Ind., 47 N. E. Rep. 216. 








56. INSURANCE — Conditions for Appraisement. — fy 
the absence of a statute to the contrary, clauses in an 
insurance policy providing for an appraisement be- 
fore suit is brought must be complied with by the gs. 
sured before he can commence suit on the policy,— 
ZALESKY V. HOME Ins. CO., Iowa, 71 N. W. Rep. 566, 


57. INSURANCE—Ownership—Proof of Loss.—A Policy 
on household goods described them generally by 
classes, and, among others, recited ‘‘sewing ma. 
chines.” The entire policy was to be void if the inter. 
est of assured was other than unconditional owner. 
ship. Among the goods was a sewing machine held 
by assured under an executory contract of purchase: 
Held, that the machine was not within the policy, and 
had no effect as to other property to which assured 
had full title. — COOPER V. INSURANCE CO. OF STATE OF 
PENNSYLVANIA, Wis., 71 N. W. Rep. 606. 


58. INTERSTATE COMMERCE LAW — Rates.—The inter. 
state commerce act governing shipments “from one 
State or territory to any other State or territory or 
from any place in the United States to an adjacent 
foreign country, or through a foreign country, to any 
other place in the United States,” applies to a ship. 
ment to or from an unorganized territory.—MIssourI, 
K. & T. Ry. Co. v. BOWLES, I. T., 40S. W. Rep. 899, 


59. INTOXICATING LIQUORS — Illegal Sale. — Wherea 
county line ran through a town, and defendant, in. 
dicted for selling liquors in violation of the local op- 
tion law of W county, proved that the building in 
which he sold it was in B county, hecannot be con- 
victed, though the street on which he sold it had been 
regarded for election and taxpaying purposes as in 
the county of W. — HUTCHINS v. STATE, Tex., 40 8. W. 
Rep. 996. 


60. JODGMENT—Right of Heir to Revive.—A judgment 
ordering the sale of land to pay the plaintiff's debt 
cannot be revived by the plaintiff’s heirs, though no 
administration has been granted, the heirs having no 
right to enforce the collection of debts due the an- 
eestor. — WIGGINS’ HEIRS v. CRACRAFT, Ky., 40 8, W. 
Rep. 907. 


61. JUDGMENT AGAINST WIFE—Validity.—A judgment 
in personam against a wife on a debt contracted during 
marriage, where coverture is pleaded, is void.—FLANA- 
GAN V. OLIVER FINNIE GROCER CO., Tenn., 40 8. W. 
Rep. 1079. 


62, LANDLORD AND TENANT — Eviction. — There is no 
actual eviction of the lessee of the first floor of a build- 
ing by the building being moved back tothe other side 
of the lot, still retaining, however, the same number 
on the street, and a new building being erected on the 
former site; and he cannot, therefore, remain in pos 
session without paying rent. — LEIFERMAN V. OSTES, 
Ill., 47 N. E. Rep. 203. 

63. LIBEL—Publication—Parties. — On publication of 
a libel, plaintiff is not obliged to join as defendants 
every person liable, and the liability of those sued is 
not affected by such non-joinder.—MUNSON V. LATHROP, 
Wis., 71 N. W. Rep. 596. 

64. LIFE INSURANCE — Parties.—The surviving bene 
ficiaries under a certificate were entitled to recover 
thereon against the insurer, though the administrator 
of the deceased beneficiary was not joined as plaintiff. 
—SUPREME LODGE KNIGHTS & LADIES OF HoNOR V- 
PORTINGALL, II].,47 N. E. Rep 203. 

65. LIMITATION — Amendment of Petition. — In a sult 
by an attorney to enforce a lien on land for services, 
as against a remote vendee of his client, an amended 
petition seeking to recover against the client’s im: 
mediate vendee is properly rejected, as such claim 
should be enforced by an independent action. — Mont- 
GOMERY V. TABB, Ky., 40S. W. Rep. 906. 

66. LIMITATIONS — Demand.—Where a demand is net 
easary before the commencement of an action, it must 
be made at least within the statutory period of limita- 
tions, since a person cannot extend the statute of 
limitations indefinitely by failing to make demand.— 
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MBHERIN V. SAN FRANCISCO PRODUCE EXCHANGE, Cal., 
Pac. Rep. 1074. 

67. LIMITATION OF ACTIONS.—Under Rev. St. 1895, art. 
3369, providing that on the death of a person against 
whom there may be a cause of action limitations 
shall cease to run for 12 months unless an administra- 
tor is appointed, an action to cancel a deed as pro- 
cured by fraud of deceased, otherwise barred within 
four years after discovery of the fraud, under Sayles’ 
Oly. St. art. 3207, may be brought at any time within 
five years from such discovery.—GROESBEECK Vv. CROW, 
Tex., 40S. W. Rep. 1028. 

68. LOST INSTRUMENTS — Secondary Evidence. — Sec- 
ondary evidence of the contents of a lease alleged to 
have been lost is not admissible without some pre- 
liminary proof that the original once existed.-WEILER 
y. MONROE COUNTY, Miss., 22 South. Rep. 188. 

69. MANDAMUS TO JUDGE—Criminal Law.—Mandamus 
will lie to compel the judge of a city court te reinstate 
acriminal case which he has discontinued for reasons 
insufficient in law.—EX PARTE STATE, Ala., 22 South. 
Rep. 115. 

70. MASTER AND SERVANT — Assumption of Risk.— 
Where defects connected with a service are obvious to 
aservant, and he voluntarily continues in the service 
without objection, he assumes the risk.—LOUISVILLE 
&N.R. Co. v. KEMPER, Ind., 47 N. E. Rep. 214. 

“4. MASTER AND SERVANT — Assumption of Risk.— 
Where a helper at a roundhouse knew of the existence 
ofa hole in the tarntable, and had noticed its location 
every night that he had worked there up to the time of 
the accident, and entered no complaint therefor, he 
assumed the risk of working on such defective turn- 
table though he may have seen the bridge carpenter 
measuring it, there being no promise of repair.— 
COWLES v. CHICAGO, R. I. & P. Ry. Co., Iowa, 71 N. W. 
Rep. 580. 

2. MASTER AND SERVANT—Contributory Negligence. 
—Where a boy employed in a brick yard goes into a 
shed, and is injured by a revolving shaft, the employer 
is not liable therefor, where the duties of the boy did 
not require him to go into such building, and he had 
been warned of the danger of so doing.—MONFORTON 
Vv. DETROIT PRESSED-BRICK CO., Mich., 71 N. W. Rep. 
586. 

7%. MASTER AND SERVANT—Personal Injury—Disre- 
gard of Rules.—Where an injury to arailroad employee 
isalleged to be due to a violation of a rule of the com- 
pany, evidence that the employees habitually disre- 
garded the rule, with the knowledge of the superin- 
tendent, is admissible to show abrogation thereof, 
without showing previous non-observance under con- 
ditions similar to those which existed at the time of 
the accident.—LaAKE ERIE & W. R. Co. v. CralG, U.S. 
0.0. of App., Sixth Circuit, 80 Fed. Rep. 488. 

74. MECHANIC’S LIEN — Enforcement.—A _ subcon- 
tractor invoking, in the same action, judgment against 
the contractors and foreclosure of his mechanic’s lien, 
may have judgment of foreclosure, though unable to 
get personal service on the contractors, and therefore 
unable to get valid personal judgment against them.— 
O'ROURKE Vv. BUTTE LODGE, NO. 14, INDEPENDENT OR- 
DER OF GOOD TEMPLARS, Mont., 48 Pac. Rep. 1106. 

1. MECHANICS’ LIENS—Property Held in Common.— 
Where a subscription contract for the construction of 
abuilding binds the subscribers to pay only the re- 
Spective amounts subscribed by them, the interest of 
each being proportionate to his subscription, mechan- 
ics’ liens for such construction accrue only against the 
undivided interest of each for the amount severally 
owing by him; Code 1886, § 3018, providing for a lien for 
work done by virtue of a contract with the owner to 
the extent of the interest owned by him,—HINES Vv. 
eo BLpG. & MANUFG. Co., Ala., 22 South. Rep. 
aw. 


46. MECHANIC’s LIEN—Waiver by Taking Notes.— 
Where defendant advanced money to the owner of a 
building, and took a mortgage thereon while a con- 
tractor was erecting it, he was affected with notice of 








the contractor’s lien, and the contractor was not es- 
topped by taking from the owner notes for the amount 
thereof secured by mortgage on the building.—FarM- 
ERS’ & MECHANICS’ NAT. BANK OF FT. WORTH V. TAY- 
LOR, Tex., 408. W. Rep. 966. 

77. MINING—Locating Claim — Notice.—If one first 
discovering a vein or lode does not make a valid loca- 
cation thereon, another may make such location.— 
WILLEFORD V. BELL, Cal., 49 Pac. Rep. 6. 

78. MORTGAGE—Assignment—Bona Fide Purchaser. 
—Where a note is acquired for value and in good faith 
before maturity, a deed of trust securing it, and which 
passes as an incident thereof, is, like the note itself, 
discharged from all equities existing between the 
original parties.—CRAWFORD V. C. AULTMAN, Mo., 40 8. 
W. Rep. 952. 

79. MORTGAGE—Cancellation.—The rule for the can- 
cellation of a prior and ranking mortgage on the 
ground that the inscription thereof has ceased to have 
effect, for want of proper or timely reinscription, isa 
familiar proceeding; but, in case the question upon 
which a duly-inscribed prior mortgage depends is sim- 
ulation or fraud in the cause or consideration of the 
obligation secured thereby, the creditor is necessarily 
put to his revocatory or other action for relief.—BALD- 
WIN V. BORDELON, La., 22 South. Rep. 196. 


80. MORTGAGE — Foreclosure—Attorney’s Fees.—To 
stop foreclosure of mortgage providing for payment 
out of proceeds of sale of a reasonable solicitor’s fee, 
tender after bill filed should include: an offer to pay 
reasonable fee for services already performed.—Oak- 
FORD V. BROWN, II1., 47 N. E. Rep. 202. 


81. MORTGAGES—Foreclosure—Surplus—W here a first 
mortgage is foreclosed by a judicial decree, without 
the joinder of the second mortgagee, and a surplus re- 
sults from the sale, the second mortgagee cannot elect 
to transfer his lien to the surplus, instead of following 
the reguar remedy of foreclosure, subject to the rights 
held under the first mortgage.—MILMO NaT. BANK V. 
RIcH, Tex., 408. W. Rep. 1032. 


82. MORTGAGE — Receiver — Collection of Assets.— 
Pending foreclosure, a receiver of the mortgaged prop- 
erty was appointeJ, who also took possession of cer- 
tain moneys of defendant then on hand, and collected 
others then due (defendant, and used the same in the 
course of the receivership, though they were not sub- 
ject to the mortgage lien: Held, that a judgment cred- 
itor of defendant was entitled to an order, as against 
the receiver, subjecting such funds, as the moneys of 
defendant, in part satisfaction of his jadgment.—CAL- 
IFORNIA TITLE INSURANCK & TRUST CO. V. CONSOLIDATED 
TIEDMONT CABLE CO., Cal., 49 Pac. Rep. 1. 

83. MORTGAGE FORECLOSURE—Counsel Fees.—On fore- 
closure by action, recovery cannot be had on default 
for counsel fees stipulated in the mortgage under a 
prayer for sale of the mortgaged premises, and appli- 
cation of the proceeds to the amount due, though the 
right to such counsel fees is averred in the complaint; 
Code Civ. Proc. § 580, providing that the relief granted 
on default cannot exceed that ‘‘demanded” in the com- 
plaint.—BROOKS V. FORINGTON, Cal., 48 Pac. Rep. 1073. 

84. MUNICIPAL CORPORATION--Railroads in Streets.— 
After a railroad was constructed in a street of a city 
without authority, an ordinance was passed authoriz- 
ing its construction. Subsequently legislative author- 
ity was for the first time conferred on the city to grant 
the power to construct railroads in its streets, and the 
city then passed an ordinance reciting the former ordi- 
nance and granting the company the right to construct 
double tracks under the same restrictions: Held, that 
the effect was to legalize the construction and opera- 
tion of the railroad.—CiTy OF OWENSBORO V. OWENS- 
BORO & N. R. Co., Ky., 408. W. Rep. 916. 

85. NATIONAL BaNKS—Usury.—Under Rey. St. U.S. § 
5198, the penalty for reserving usurious interest by the 
contract is the forfeiture of the entire interest, while 
the penalty where the interest has been actually paid 
is the liability in a separate action for twice the 
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amount thus paid.—MARION NAT. BANK V. THOMPSON, 
Ky., 40S. W. Rep. 903. 

86. PARTNERSHIP—Duties.—Under Civ. Code, §§ 2410, 
2411, partners are bound to act in the highest good faith 
towards each other, and this continues and extends to 
the dissolution and liquidation of the partnership af- 
fairs.—WIESTER V. WIESTER, Cal., 48 Pac. Rep. 1086. 

87. PLEADING—Demurrer—Supplemental Complaint. 
—Where, at the time of the filing of a supplemental 
complaint, there was no complaint on file, but it was 
out on demurrer, the supplemental complaint could 
not be the foundation of an action.—ELLIs Vv. CITY OF 
INDIANAPOLIS, Ind., 47 N. E. Rep. 218. 

88. PLEADING—Statute of Frauds.—Under the code 
pleading, where an agreement is alleged in the answer 
which the statutes of frauds requires to bein writing, 
it will be presumed it was in writing, without an al- 
legation to that effect.—BRADFORD Inv. OO. Vv. JOOST, 
Cal., 48 Pac. Rep. 1083. 

89. PLEADING — Verification of Plea — Waiver.—A 
plaintiff who makes no objection before trial waives 
the affidavit required by statute verifying the plea of 
part failure of consideration. — ASHCRAFT y. STE- 
PHENS, Tex., 40S. W. Rep. 1036. 

90, PRINCIPAL AND SURETY—Application of Payments. 
—It is a general rule that a surety cannot direct the ap- 
Plication of payments made by his principal and that 
he is bound by any application made by the principal, 
and the creditor, or either.—MERCHANTS’ INs. Co. V. 
HERBER, Minn., 71 N. W, Rep. 624. 

91. QUIETING TITLE—Pleading.—To authorize a judg- 
ment quieting title, plaintiff must allege and prove 
that he is in possession of the land.—COPPAGE V. GRIF- 
FITH, Ky., 40S. W. Rep. 908. 

92. RAILROAD COMPANY—Contributory Negligence.— 
Where one having control of a team is driving over a 
railroad track at a street crossing without looking or 
histening for trains, or, where there are obstructions 
rendering looking useless, without stopping to listen, 
it is contributory negligence.—MOORE V. CHICAGO, St. 
P. & K. C. Ry. Co., lowa, 71 N. W. Rep. 569. 

93. RAILROAD COMPANY—Defective Depot Platform.— 
A railroad company is guilty of negligence where it 
allows a hoie toremain ina platform which persons 
use in hauling and loading cotton for transportation 
over the lines of the railroad company.—FT. WorTH & 
N. O. Ry. Co. v. NESMITH, Tex., 40S. W. Rep. 1071. 

94. RAILROAD COMPANIES—Injury to Person on Track. 
—To constitute willfulness on the part of servants in 
charge of a train, intheir omissions to make proper 
preventive effort after discovering the peril of a per- 
son on the track, they must have been conscious at the 
time that they were omitting to use the means at band 
which the circumstances reasonably required to avert 
an injury; and hence a count which merely charges a 
failure to exercise due and reasonable care, after dis- 
covering the peril, charges negligence only. — ALA- 
BAMA, G. S. R. Co. V. BURGESS, Ala., 22 South. Rep. 169. 

9. Res JuDIcaTa—Garnishment.—Judgment on fore- 
closure by a wife of a mortgage on the homestead ex- 
ecuted by her husband was not an adjudication against 
a judgment creditor of the husband as to the validity 
of the indebtedness, though he filed and afterwards 
withdrew an answer, as he had no lien on the premises 
under his judgment.—THOMAS V. MCDANELD, Iowa, 71 
N. W. Rep. 572. 

96. SLANDER — Charging Larceny. — To say to one, 
**You are aliar and thief, andI have the papers to 
prove it,” charges larceny, and is actionable per se, 
unless the circumstances show that the words ought 
not to be understood in their ordinary sense.—YOUNGS 
v. ADAMS, Mich., 71 N. W. Rep. 585. : 

97. TAXATION—Personal Property — Sale before Lien. 
— Where one in whose name bank stock has been 
taxed sells it, or mortgages it for its full value, before 
personal taxes become a lien on personal property, 
and “take precedence of any sale, mortgage or other 
lien On such property” thereafter made, the tax can- 








not be collected of the purchaser or mortgagee,—gy, 
JOHNS’ NaT. BANK VY. BINGHAM TP., Mich., 71 N. W. Rep. 
588. 

98. Tax TITLES — Adverse Possession. — A husband 
while in joint occupancy of the wife’s land with her 
cannot acquire a valid tax title as against her.—Wargp 
Vv. NESTELL, Mich., 71 N. W. Rep. 593. 

99. TELEGRAPH COMPANY — Delay. — Where a tele. 
gram announces sickness of the wife of the sender, in 
childbirth, with the expression. “Come at once,” it 
was sufficient to require active diligence on the part of 
the telegraph company in the delivery of the message. 
—WESTERN UNION TEL. CO. Vv. LAVENDER, Tex., 40 8. 
W. Rep. 1035. 

100. TENANCY IN COMMON — Farming on Shares, — An 
agreement for the cultivation of land on shares con. 
strued, and held to create the relation of tenants in 
common in the crops, as between the owner and the 
occupier of the land; that, in view of all the other 
terms of the agreement, the only effect that can be 
given to a provision “that, until division of the crops, 
the title and possession shall be and remain in the 
owner of the land,” is that he shall hold the same as 
security for the performance of the contract by the oc- 
cupier. — STRANGEWAY V. EISENMAN, Minn., 71 N. W. 
Rep. 617. 

101. TENANTS IN CoMMON—Rents—Accounting.—A bill 
will not lie for the mere purpose of settling an account 
between tenants in common, where one is liable to his 
cotenants for rents received, and the amount is fixed 
and certain, and there is no complication or con- 
fusion of accounts.—McCaw V. BARKER, Ala., 22 South, 
Rep. 131. 

102. Towns — Defective Streets. — An incorporated 
town has exclusive control of its streets, and must use 
ordinary care to keep them in a safe condition for 
travelers thereon exercising ordinary care.—TOWN OF 
WORTHINGTON V. MORGAN, Ind., 47 N. E. Rep. 235. 

103, TRESPASS — Damages.—The damages for cutting 
lumber, where cut in good faith, is the value of the 
logs in the creek where they have been put, less the 
cost of getting them there.—BOND V. GRIFFIN, Miss., 2 
South. Rep. 187. 

104, VENDOR’S LIEN—Waiver—Mortgages.—A vendor's 
lien is waived by taking a mortgage for purchase 
money.—FIELDS V. DRENNEN, Ala., 22 South. Rep. 114. 

105. VENDOR AND PURCHASER — Covenants of War- 
ranty.—It is a defense to an action for breach of cove- 
nant of warranty that, through fraud and collusion be 
tween plaintiff and another, the land in question, when 
found subsequent to plaintiff's purchase to be public 
land, was entered as a homestead for the use of plaint- 
iff, and that his eviction therefrom was only pretended. 
—FRIX V. MILLER, Ala., 22 South. Rep. 146. 

106. WATERS — Obstructing Water Course.— An owner 
of land has no right to dam a natural water course 80 
as to obstruct the flow of the water, thereby causing it 
to overflow upon and injure the property of another. 
—BOOKER V. MCBRIDE, Tex., 408. W. Rep. 1031. 


107. WILLS—Construction—Life Estate.—Testator de- 
vised lands to his son, “to have and to hold during the 
life of my son, and the life-time of his wife, to have and 
to hold the same and enjoy all the benefits or profits in 
any wise accruing from said land during their natural 
lives,” and, at the death of his son and his wife, 
the land to be sold, and the proceeds equally divided 
among their children: Held, that the son took only 4 
life estate, notwithstanding that a small charge was 
made upon the land in favor of his mother.—HENRY V- 
PITTSRURGH CLAY MANUFG. Co., U. 8S. C. OC. of APP» 
Third Circuit, 80 Fed. Rep. 485. 

108. WITNESSES — Competency — Waiver.—Where an 
administrutor is a party, he may waive the incom 
petency of the opposite party to testify to statements 
of and transactions with deceased under Rev. St. 1889, 
§ 8918, and he does so by taking the latter’s deposition, 
though it is not used on the trial. — Ess Vv. GRIFFITH, 
Mo., 408. W. Rep. 930. 
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Second Edition. 


Revised and Enlarged. 


A Complete Manual for the 


Eyaminer of Titles to Real Estate, 





The Object of this Work is to Suggest the Points to which at- 
tention should be drawn in the Examination of Titles 
to Real Estate and to State the Method of 
Making Searehes and Preparing 
Abstracts. 





Chapter I.—Introductory. 

Chapter II.—Original Sources of Title. 

Chapter I1I.—How far Back the Abstract Should Extend. 

Chapter IV.—Preliminary Inquiries and Sketch. 

Chapter V.—Caption of the Abstract. 

Chapter VI.—Grants by the State or General Govern- 
ment. 

Chapter VII.—Abstract of a Purchase Deed. 

Chapter VIII.—Of Conveyance Dependent upon Powers, 

Chapter IX.—The Abstract of a Devise. 

Chapter X.—Judicial Sales and Decrees. 

Chapter XI.—Execution Sales. 

Chapter XII.—The Examination and Abstract of a Tax 


ale. 
Chapter XIII.—Dedications. 
Chapter XIV.—Title by Dessent. 
Chapter XV.—Method of Abstracting Titles to Lease- 

hold Estates. 

Chapter XVI.—The Search for Liens and Incumbrances. 
Chapter X VII.—The Perusal of the Abstract. 
Chapter XVIII.—Liability of Examiners of Titles. 


The crowning merit of the work, as distinguished 
from other treatises on Abstracts of Title, isa happy de- 
lineation of the subject from the great bulk of the law of 
Real Property, which belongs rather to the theory than 
bap ractical application of the law tothe subject in 

and, 


The writer has more than sustained his reputation 
forterseness in the style and systematic arrangement 
of the text, and the forms givenin the appendix will 
be found of invaluable assistance to the inexperienced. 

In a sentence, this work will be found concise, practical 
and thoroughly reliable. No one who deals in any way 
with Titles to Real Estate can afford to be without it. 


The remarkable popularity of the First Edition 
of this book has madea Second Edition neces- 
sary. In this edition the text has been revised 
With reference to late decisions and statutory 
enactments, 

Martindale on Abstracts of Titles is in One Volume. 


8vo. Bound in Law Sheep. Price, $2.50, Sent prepaid 
on receipt of amount. 


Published and For Sale by 


CENTRAL 1 AW JOURNAL COMPANY, 
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INTENDED FOR PRACTICE IN ANY OF THE COURTS, 


CIVIL AND CRIMINAL, 


WITH SUGGESTIONS AS TO OPENING A CASE, EX- 
AMINATION-IN-CHIEF, CROSS-EXAMINATION, 
RE-EXAMINATION, REPLY, CONDUCT OF & 
PROSECUTION AND DEFENSE IN A CRIM=- 

INAL TRIAL, WITH ILLUSTRATIVE 
CASES THAT HAVE OCCURRED. 





By RICHARD HARRIS, 
Barrister at Law, London, England. 





The present edition of this remarkable book, 
the work of a distinguished English Barrister, 
will be found very valuable, even to those who 
have one of the former eight editions, as there is 
much in this edition which was not in former 
ones. The whole work is unique; there is noth- 
ing like it in print. 

There is no school of advocacy, there are no 
lectures on advocacy, and there is no other work 
on advocacy. It seems lamentable that no in- 
struction should ever be given in an art that re- 
quires an almost infinite amount of knowledge. 
Tact cannot be taught, but it will follow from ex- 
perience, and a good deal of experience may be 
condensed into the form of rules. 





CONTENTS: 


Opening the Plaintiff's Case. 

Examination-in-Chief. 

Cross-Examination. 

Rules for Cross-Examination. 

Classes of Witnesses, With Suggestions for Cross- 
Examining Them. 

A False Alibi, and as to the Mode of Dealing 
with it. 

Re-Examination. 

Opening the Defendant's Case, 

Summing up the Defendant’s Case. 

Repl 


Conduct of a Prosecution. 

Conduct of a Defense in a. Criminal Trial 

Illustrative Cases. 

Analysis cf the Opening Speech in the Trial of 
Palmer. 

Examples of Reply, Peroration, etc. 

An Acrobatic Performance in Cross-Examination. 

A Word on the Appointment of a Public Prose- 


cutor. 
As to the Utility of the Grand Jury. 
Tactics. 





No practicing lawyer, and indeed no one who ex 

ects ever to address a court or jury, should fall to 
fave this book. It is useful alike to the student, the 
young lawyer, and the old practitioner. There is no 
work extant which can fill its place, 

HINTS ON ADVOCACY is in one volume. Svo. 
Law Sheep. Price, $2.00. Sent prepaid on recip: 
of amount. Published and for sale by 
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PROBATE REPORTS ANNOTATED. Vol. 1. (In continuation of the American Probate Reports. 8 vols.) set 
Comprising Recent Cases of General Value, Decided in the Courts of the Several States on Points of Probate wh 
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